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PREFACE TO THE FOURTH EDITION 

In preparing a new edition of Sir William Anson’s classical 
treatise I have, in the first place, been concerned to incor- 
porate the changes due to the passage of twenty-eight event- 
ful years, without adding materially to the extent of the 
work. This has necessitated compression of the original text 
and the omission of minor detail, but I have preserved all 
the essentials, including the historical treatment which the 
author so greatly valued. I have avoided substantial altera- 
tions in matters of opinion, and have made such changes only 
as seemed essential in view of information available since 
Anson wrote. 

In the second place, I have dealt with certain matters 
which the author deliberately omitted, because he held that 
they had been adequately dealt with by Professor Dicey in 
his standard treatise. Much has happened in the twenty 
years since that work was last revised by its author, and of 
these developments it has been necessary to take due account. 
I have accordingly added a new Chapter (IV) dealing with 
the legislative powers delegated to the executive, and in 
Chapter XII I have included sections dealing with the judicial 
functions of the executive and the control of the executive 
by the Courts. Chapter V is now restricted to the title to the 
Crown, and in a new Chapter (VI) I have dealt with the rela- 
tions between the Crown and the subject, incorporating in it 
Anson’s sections on treason and nationality, the latter of 
which has necessarily been greatly extended in view of the 
far-reaching changes under the legislation of 1914-33. In 
Chapter VII the chief alterations concern Ireland, India, the 
Dominions, and Mandated Territories. I have stressed the 
distinction between Protected States and Protectorates of 
colonial type, as that has at last been recognized officially. 
The same remark applies to the typographical distinction of 
Dominions to denote the seH-governing Dominions of the 
Statute of Westminster, and dominions to denote the terri- 
tories of the Crown. In view of the importance of the subject, 
I have extended in Chapter XII the account of the position 
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of the Crown in litigation, with special regard to claims 

against the Crown and its privileges as a litigant. 

The revision of the work was completed in May 1934, but 
an effort has been made to incorporate in the text while the 
proofs were passing through the press matters of importance . 

Three further points may be added. As part of his function 
to secure the maintenance of peace and order, the Home 
Secretary has been charged with the duty of training the 
civil population for self-defence against air attacks; a Joint 
Committee of the Houses of Parliament has reported that by 
constitutional usage it would not be proper for Parliament 
to receive the petition from the Parliament of Western Aus- 
tralia, requesting the right of secession from the Common- 
wealth; and on June 6 the Privy Council affirmed in Moore 
V. Att. Gen. and British Coal Corporation v. The King the 
right of the Irish Free State to abolish appeal to the King in 
Council, and of Canada to abrogate appeal in crimmal causes, 
thus establishing the wide effect of the Statute of Westmin- 
ster adopted in this treatise. 

As I have avoided the expression of my personal views 
on controversial issues, I may refer for such opinions to my 
Letters on Imperial Relations^ Indian Reform^ Constitutional 
and International Law, 1916-1935 (Oxford University Press). 

A. BERRIEDALE KEITH. 

THE trNTVERSITy OF EDINBUBGH, 

June 28, 1935. 



PREFACE TO THE FIRST EDITION 


I BEGRET that the second part of my work on the Constitu- 
tion should have been so long in following its predecessor, 
and that it should not be better worth waiting for. For the 
delay I am not wholly in fault ; for the shortcomings I can 
only plead a capacity unequal to the task which I undertook 
with a light heart, which I have pursued with interest and 
pleasure, and now conclude with misgiving. 

I have tried to show how the executive government of this 
Empire is conducted, — to draw a picture of the executive 
as distinct from the legislature — of the Crown in Council as 
distinct from the Crown in Parhament. 

Of the difficulties which I have experienced, two stand out 
prominently before me. 

I think that any one will find it difficult to describe faith- 
fully the daily working of a business with which he is not 
practically conversant. I have found it so in the course of 
my endeavour to describe the working of the departments 
of government. In spite of the kindest and most generous 
help from many friends who have the details at their com- 
mand, I fear that I have not done justice to their efforts on 
my behalf. 

But my greatest difficulty has been to arrange my subject. 
I wished to show how the business of government is carried 
on ; who settles what is to be done ; who acts ; on what 
authority ; and in what manner. In order to do this, and to 
do it within reasonable compass, I have omitted two matters, 
which I have found to occupy a place in other treatises. The 
royal prerogatives set forth at length by Blackstone are either 
attributes ascribed to royalty by lawyers, or are powers exer- 
cised through departments of government. As such I have 
dealt with them, and my chapter on the prerogative will be 
found to contain, apart from history, only an account of what 
the Crown actually does, at the present day, in the choice 
of ministers, the settlement of poHoy, and the business of 
administration. 

Another matter with which I have not specially dealt is 
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the conflict which has from time to time arisen between the 
rights of the subject and the assertion of rights by the execu- 
tive officer. It does but illustrate the working of that 'rule 
of law' which, as Mr. Dicey has impressed upon his readers, 
is a marked feature in our constitution. I have noted the 
exceptional position of persons subject to ecclesiastical or 
mihtary law, and I have noted also the circumstances under 
which the Crown and its servants enjoy any special privileges 
or immunities in the administration of justice ; but having 
once stated the principle that the King’s command cannot 
excuse a wrongful act, and the fact that the Crown has no 
longer the power to control the action of the Courts, I have 
not made these matters the subject of any special treatment 
or illustration. I could but have said over again, what Mr. 
Dicey has set forth once for aU, that in the relations of the 
Crown and its servants to the subjects of the Queen the rules 
of Common Law prevail. 

Omitting these topics, which I conceived to be either use- 
less or irrelevant to my purpose, I had still to arrange, in their 
proper places, the parts which the Crown plays in the work 
of government ; the composition and action of the Cabinet — 
the determining power in the constitution; the departments 
of government which carry out the policy accepted by the 
Crown, on the advice of the Cabinet; and the working of 
these departments over the vast area of the Queen’s domi- 
nions ; finally I had to state the relations in which the Crown 
stands to the Churches, and to the Law Courts of the United 
Kingdom and the Empire. 

Of the arrangement which I have adopted, I will only say 
that it represents an anxious effort to supply the student 
with the information which he requires, and to supply it in 
the place and order in which he might reasonably expect to 
find it. 

As to the information itself, I have had to collect it from 
many sources. Of books dealing with the subject in its 
entirety, I have found the fullest and the most serviceable to 
be the work of Mr. Alpheus Todd 'on Parliamentary Govern- 
ment in England’, but for the most part I have had to go 
to special treatises, to Parliamentary papers, or, directly, to 
the various government offices. For the kindness of members 
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of many of the departments of government, I find it hard to 
express my gratitude in terms satisfactory to myself. If I do 
not make more than this general acknowledgement now, it 
is because I am unwilling to associate their respected names 
with a work which may perhaps prove to be a failure. If 
my book should meet with such approval as to need another 
edition, it will be my pleasure as well as my duty to thank 
them individually. 

It may be thought that the historical matter which I have 
found it necessary to introduce, occupies too large a space. 
I can only say that I found it impossible to explain the 
present without such reference to the past. Nor can I regret 
that this should be so. For when we contemplate our institu- 
tions in their monumental dignity, and the world-wide span 
of our Empire, it is well to remember the patience and courage 
of our forefathers, and the long line of kings and queens and 
statesmen, often conspicuously great in force of purpose and 
vigour of intellect, to whom we owe what we now possess. 
It would be a mean thing, even if it were possible, to take 
stock of our inheritance without asking how we came by it. 
But it is not possible. If it is difficult to dissociate law from 
history in any branch of legal study, least of all can this be 
done in describing the fabric and machinery of an ancient 
state. I will not therefore apologize either to lawyers or to 
historians for trespassing on the domain of history; I will 
only express a regret that I have not trespassed with greater 
knowledge and a surer foot. 

WILLIAM R. ANSON. 

ALL SOULS COLLEGE, 

January, 1892. 
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INTRODUCTION 


Modes of describing the Constitution 

The writer wlio sets about the task of describing the Consti- 
tution of his country may follow more ways than one. 

There are, at any rate, three distinct methods of treatment. 
He may take the characteristic principles which distinguish 
our Constitution from those of other States. He may show 
how historical antecedents and traits of national character 
lead us to approach constitutional problems from a point of 
view different to that of other nationahties. Treatment of 
this sort, setting forth deep-seated principles and illustrating 
their action from history and from the present time, is per- 
haps of more permanent value than any other mode of 
describing a given constitution. This is the method adopted 
by Professor Dicey in his work on the Law of the Constitution. 

Another method is that followed by Mr. Bagehot in his 
English Constitution^ and Sir S. Low in his Governance of 
England} They do not describe in detail the structure or the 
relations of the various parts of our Constitution. They 
assume a knowledge of the general law and procedure of 
Parhament, of the nature of the Cabinet, of the departments 
of government. They draw vivid and lifehke pictures of a 
Constitution in being. Professor Dicey deals rather with the 
relations of the individual to the sovereign power of the State ; 
his rights as to freedom of the person, freedom of speech, 
freedom of pubhc meeting; his subjection to Parliament in 
the matter of legislation. Mr. Bagehot and Sir S. Low are not 
concerned with these matters . They show us how the machine 
works, what parts are played by the Eling, by the Cabinet, 
the Prime Minister, the two Houses of Parliament. The pic- 
tures, no doubt, are of the sort described as impressionist, but 
they hve all the same. 

There is a third method, that here adopted, which perhaps 
offers the most ungrateful task of the three. It is to describe 
these institutions with enough history to explain their 

^ Reprinted from the Fortnightly Review (London, 1867). 

^ First published in 1904, new ed., 1927. 
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existence, and enough, of their working to show what they are 
intended to do. To do so involves entering into details, some 
of which are dry and wearisome to the reader. Often it is hard 
to observe a due proportion between the history of an insti- 
tution and its present state. A full history of the Government 
departments has yet to be written, but those of our institu- 
tions which are less definite in character — the Cabinet, the 
Prime Minister — ^must be treated historically if they are to 
be treated at aU ; for the present, in these cases, is a dissolving 
view ; the changes are constant, often almost imperceptible, 
but nevertheless very real. 

This is what renders so attractive the pictures drawn for 
us by Mr. Bagehot and Sir S. Low; they represent the work- 
ing of the Constitution at a given time, but only for a time. 
They tell us, what no dry record of institutions and their 
changes could tell us, how the thing which we call our Consti- 
tution hved and moved. They suggest many questions as to 
how the changes have come about which we see but cannot 
at once explain. The great framework of government is much 
the same as in 1867 and in 1904. Pohtical power has been ex- 
tended to an enormous electorate by Acts dealing with the 
representation of the people; constituencies have been re- 
arranged by the Representation of the People Act of 1918; 
Local Government has been democratized. But, apart from 
Local Government, our institutions remain the same, and yet 
the balance of power has shifted. This is the way of constitu- 
tions written or unwritten, and our Constitution, so largely 
dependent upon conventions, so scantily expressed in written 
form, is pecuharly susceptible to such changes. Yet it is 
worth while to ask what they are and how they have come 
about, for this book deals with the Crown, the Councils of 
the Crown, and the ministers of the Crown, and necessarily 
with the relations of these to Parliament. Nineteenth- and 
twentieth-century legislation, though it has extended the pos- 
session and altered the distribution of political power as 
regards the choice of members to serve in the House of Com- 
mons, has never touched the relations of the King and his 
Cabinet to Parliament. Statute has embodied much of the 
Common Law prerogative of the Crown, and has for many 
purposes conferred necessary executive powers upon the King 
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and his ministers. But the altered relations of the Cabinet 
and the Commons which we may observe if we follow the 
political history of the last sixty years cannot be described 
as resulting from the deliberate action of the Legislature. If 
we note these changes and try to explain them, it may serve 
to warn us that, while the machinery of the Constitution may 
be described in the same terms at two periods fairly remote 
from one another, yet the working of the machine may be 
very different. There may be a change in the motive power, 
and the results may differ correspondingly. 

Bagehot describes the Constitution as it was when Palmer- 
ston was Prime Minister. His book is an analysis of the 
motive powers of the Government of this country, none the 
less searching and profound because written in a familiar style. 
In a Preface to the second edition, which came out in 1872, 
he admits that much had changed in the previous seven 
years; that the disappearance of Palmerston, Derby, and 
RusseU, the statesmen of the days before the first Reform 
Bill, made a marked difference in the atmosphere of politics, 
independent of any legislative change, and that the extension 
of the franchise in 1867 had altered, and would probably alter 
still further, the character of the electorate. But he reprinted 
his book as it was written, subject to reservations in the 
Preface ; and, useful as it may be to compare the Bagehot of 
1872 with the Bagehot of 1867, it is more important to com- 
pare these with the work of Sir S. Low writing in 1904. 

The Supremacy of the House of Commons in 1865 

There can be no doubt that Bagehot, whether he was 
writing in 1872 or in 1867, regarded the House of Commons 
as the centre of political power and of political infl^uence. By 
this we mean not merely that it was the strongest and most 
necessary part of the machine, but that it formed public 
opinion on great political subjects. 

As one reads the book it becomes evident that this 
supremacy of the House of Commons is indicated by three 
features. 

The electorate, before the changes of 1867, was what he 
describes as 'deferentiar. The House of Commons chose the 
executive, and kept a constant supervision over the action 
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of ministers. Government was what he calls ' Government by 
discussion’, and discussion conducted in the House. 

(1) By a deferential electorate Bagehot means that the 
electors were prepared to believe that those who offered to 
represent them had better opportunities of knowledge, more 
experience, and more leisure than themselves ; hence they 
chose men of means and social position in preference to others. 
To use his own words, he means : 'that the mass of ten-pound 
householders did not really form their own opinions, and did 
not exact of their representatives an obedience to those 
opinions ; that they were, in fact, guided in their judgment 
by the better educated classes; that they preferred repre- 
sentatives from those classes, and gave those representatives 
much licence.’^ 

Whether this attitude of the electorate towards its repre- 
sentatives was likely to continue after 1867 he regards as 
open to question, and a body of critical and insistent electors 
must necessarily alter to some extent the character of the 
House of Commons, and affect the independence of the indi- 
vidual member. But this leaves untouched the other two 
features of the Constitution: the power possessed by the 
Commons to choose and control the ministers of the Crown, 
and the conduct of government by discussion, that is, dis- 
cussion taking place in the House of Commons. 

(2) The choosing and controlling power of the House of 
Commons is again and again insisted upon. ' The House of 
Commons is an electoral chamber ; it is the assembly which 
chooses our President.’ He compares it with the electoral 
college in the Constitution of the United States. The mem- 
bers of that college are sent there to vote for a particular 
candidate, and when they have voted their work is done; 
they have no further control over his action. 

'But om House of Commons is a real choosing body ; it elects 
the people it hkes- And it dismisses whom it likes too. No matter 
that a few months since it was chosen to support Lord Aberdeen 
or Lord Palmerston ; upon a sudden occasion it ousts the states- 
man to whom it ffrst adhered, and selects an opposite statesman 
whom it at first rejected. Doubtless in such cases there is a tacit 

^ Bagehot, introduction to 2nd ed., p. x. 
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reference to probable public opinion; but certainly also there is much 
free will in the judgment of the Commons. 

Later he speaks of the continuous control of the Commons 
arising from its power of dismissal. 'Its relations to the 
Premier are incessant. They guide him, and he leads them.’ 
He contrasts the merits of the House and the whole body of 
the electorate as a choosing body ; a man chosen by the whole 
electorate 'is not the choice of the nation, he is the choice of 
the wire-pullers’.^ Elsewhere he expresses apprehensions 
which sound strange to us as to the risk of 'the caprice of 
Parliament in the choice of a Ministry. A nation can hardly 
control it here ; and it is not good that except within wide 
limits it should control it.’^ 

(3) So much for the powers of the House of Commons in 
the selection and control of ministers. Now as to government 
by discussion. 'No State’, he says, 'can be first rate which 
has not a Government by discussion.’ It is 'a distinguishing 
feature of Parliamentary Government that in each stage of 
a pubhc transaction there is a discussion’.^ The House of 
Commons is 'a great and open Council of considerable men 
which cannot be placed in the middle of a society without 
altering it. It ought to alter that society for the better. It 
ought to teach the nation what it does not know.’^ Elsewhere 
he speaks of the apparent anomaly of 'government by public 
meeting’. It is, he says, only rendered possible by party 
organization, and that again is only permanently efficient 
because the parties are not composed of warm partisans. 
But for this, he says, party government would be sectarian 
government, a government in which each party, when in 
power, endeavours to push its tenets to their logical results.*^ 

Such, then, was the House of Commons in the Palmerstonian 
period in the eyes of a political critic at once acute and pro- 
found. A body of men treated with respectful deference by the 
electorate ; choosing, supervising, dismissing at pleasure, the 
ministers of the Crown : parties to discussions on which the fate 
of a Government may depend, and by which the mind of the 
country is informed on all matters of current poHtical interest. 

" Bagehot, p. 131. ^ Ibid., p. 26. ® Ibid., p. 242. 

^ Ibid., 2nd ed., pp. Hx and Ixxi. 

^ Bagehot, p. 133. ® Ibid., pp. 142, 143. 
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No wonder tlmt a seat in tlie House of Commons was an 
object of ambition. Bagebot tells us that he heard a man 
say, H wrote books for twenty years, and I was nobody , I got 
into Parliament, and before I had taken my seat I had become 
somebody.’ 

The Decline of the Authority of the Commons 

In 1904 Low forms a very different estimate of the situa- 
tion as regards the prestige attaching to a seat in the House 
of Commons. Hn these days’, he says, 'one would be more 
likely to hear testimony of a very different character. I sat 
in Parhament for twenty years. I voted steadily. I even 
made a speech occasionally. But outside my constituency 
nobody ever seemed to have heard of me. Then I wrote a 
flashy novel and some flippant essays, and I became a sort 
of celebrity at once.” 

If we ask how the change has come about — and though 
Low puts the matter hypothetically and incisively, it is im- 
possible to deny the reality of the change — we may go back 
to the three characteristic features which mark Bagehot’s 
estimate of the House of Commons, and ask if they are still 
in existence. 

(1) Pirst, the electorate, enormously extended by the Fran- 
chise Acts of 1884, 1918, and 1928, is no longer 'deferential’. 
A constituency does not send a man to Parliament because 
it is thought that he can form a better opinion on the topics 
of the day than the voters who sent him there. He is sent 
to vote for the minister, and for the measures, acceptable to 
the party organization by whose exertions he has been re- 
turned, and in many cases bis political career depends on his 
obedience to the party whips. We have moved a long way 
from Bagehot’s conception of Parhamentary government. 
The representative assembly has ceased, from his point of 
view, to be independent, because it is dominated by the con- 
stituencies, and, to use his own words, 'constituency govern- 
ment is the precise opposite of Parliamentary government. It 
is the government of immoderate persons far from the scene 
of action, instead of the government of moderate persons close 
to the scene of action.’^ It is significant of the change that 

^ Low, Governance of England, p. 98. ^ Bagehot, p. 140. 
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the reports of Parliamentary proceedings in the more popular 
Press are now in almost all cases neghgible. 

This may explain why the House has become less attractive 
to the average man of pubhc spirit who is willing to give 
up a great deal of his leisure to the service of his country. 
Constituencies are exacting as to the vote and speech of their 
member in the House ; they are exacting also in their demands 
upon his attention when Parhament is not sitting. The choice 
and supervision of ministers which Bagehot assigns to the 
House of Commons may be said to have passed, as regards 
choice, to the constituencies, as regards supervision, to the 
Press. 

(2) We come then naturally to the next point. The House 
is no longer 'an electoral chamber’. The capricious exercise 
of its powers of choice, as exemphfied by the fall of Lord 
Palmerston’s Government in 1857 and of Lord Russell’s in 
1866, would no longer be possible now. Low puts this very 
plainly : 

'It is the constituencies which in fact decide on the combina- 
tion of party leaders to whom they wiU, from time to time, 
delegate their authority.’ 'The member of Parliament, sent to 
the House of Commons by his constituents, goes there under a 
pledge that he will cast his vote, under aU normal conditions 
during the life of the Parliament, for the authorized leaders of his 
party.’^ 

In one respect the House retains a certain selective func- 
tion. A man must show in debate that he has some powers 
of speech, some dexterity in the handling of a subject, some 
readiness of reply, in order to constitute himself a candidate 
for office. A Prime Minister, in filling the subordinate offices 
of Government, will probably choose men who have shown 
themselves acceptable to the House. These are cases in which 
neither the man nor the office occupies to an appreciable extent 
the attention of the electorate, and to this extent the House 
of Commons does exercise a real though not a dominating 
influence upon the choice of ministers. ^ 

The active part played by the constituencies through the 

^ Low, pp. 101, 102. 

^ See a letter written, by the late Lord Salisbury printed on p. 112 of the 
Governance of England. 
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party organizations in the selection of the leaders who are to 
be followed, and the policy to be pursued, naturally confers 
a great increase of power upon the Cabinet or Prime Minister. 
They and their pohcy represent the choice of the majority, 
for the moment, of the electorate, and the voters see to it that 
their representatives give effect to their choice. 

(3) An indication of this increased power of the Cabinet is 
to be found in the virtual disappearance of the third of those 
features which Bagehot described as essential to our constitu- 
tion — 'Government by discussion'. Successive codes of Pro- 
cedure have placed the control of the time of the House more 
and more in the hands of the Government. There are, no 
doubt, good reasons why the Government should demand 
more time. The topics for legislation and discussion have 
increased with the extension of the Bang’s dominions, with 
the larger concern of the State in matters which were in time 
past left to the individual, with the development of industry 
and commerce, with international regulation of these topics, 
with social reform, and the growing importance of finance and 
currency issues. Discussion itself is prolonged. The councils 
of counties and boroughs now send up men who have played 
a part in local affairs, and who consider that the House should 
have the benefit of their wide knowledge and experience.^ 
Obstruction, which came into existence in the year of Bage- 
hot’s death, gives a vahd reason for some control of debate, 
and the result of this combination of causes has had a marked 
and not very happy influence on the rights of members to 
discuss matters of pubhc interest. 

Firstly, the initiative in legislation and discussion which 
private members once enjoyed has been greatly reduced by 
rules of Procedure. A Bill introduced by a private member 
has httle chance of passing unless the Government assist 
its passage ; if he introduce a resolution the discussion is Httle 
more than academical, and its result has no practical out- 
come ; a motion for the adjournment of the House may be 
met by a blocking resolution. 

And again, not only does the Government appropriate the 

^ Mr. J. ChamlDerlaiii’s appointment to be President of the Local Govern- 
ment Board in 1886 marks the definite advent of a new element in Enghsh 
politics. 
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time of the House in large measure to its own business, but 
the way in which that time may be expended is also marked 
out. The various forms of bringing debate to a close, more 
especially the closure by compartments, or the guillotine, 
necessary as they may sometimes become if discussion is to 
be kept within reasonable limits, have at times this startling 
result, that large portions of an important and contentious 
measure may be passed without any discussion at all.^ If 
they are to obtain consideration at all they must obtain it 
in the House of Lords, where debate is brief, businesslike, 
and unrestricted by the closure. 

The tendency of every change of Procedure, for many years 
past, has been to impair the rights, restrict the independence, 
and so diminish the importance of the private member. But, 
excepting those who hold office, the House of Commons is 
made up of private members. 

Parliament exists, as its name implies, for discussion: so, 
if the right of initiating discussion is limited in order to give 
time for Government measures, and if discussion on these is 
again limited practically at the pleasure of the Ministry, it 
seems plain that the power of the Cabinet has grown vitally 
at the expense of the House of Commons. 

And thus, while the power of choosing ministers, which 
Bagehot regarded as the great function of the House of Com- 
mons, has passed in large measure to the electorate, govern- 
ment by discussion, which in Bagehot's view was essential if 
a constitution was to be first-rate in quality, has come, so far 
as the Commons are concerned, to be government by just so 
much discussion as the Cabinet pleases. 

The Power of Dissolution 

The weapon by which the Prime Minister or the Cabinet 
enforces its will upon the Commons is the threat of a dissolu- 
tion. The mere intimation that, if the necessary support is not 
given to a Government, its careless or lukewarm supporters 
may be sent to explain their conduct to their constituents 

^ So in the Committee atage of the Unemployment Bill many protests 
were made, as on 1 Feb. 1934. The responsibility is often shared by the 
Opposition which takes up the time allotted by discussing minor points, so as 
to be able to say that vital questions have never been discussed. 

3042 rj 
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has been known to produce the desired results.^ But why 
is it so effective? Why cannot the candidate plead his 
own merits, explain the causes of his conduct, and satisfy 
his constituents of his loyalty to the principles which he has 
professed ? 

Low supplies the reason, though, curiously enough, he 
describes it as a result, and not a cause of the power thus 
exercised by a minister : 

'It follows also’, he says, 'that one cannot, at any given 
moment, except in the few months immediately succeeding a 
general election, say that the House of Commons represents the 
opinion of even the majority of the electorate. It may have done 
so, roughly speaking, when it was chosen ; but it may have lost 
that character long before it has seemed fit to the Premier to 
recommend a dissolution.’^ 

This is what makes the threat of a dissolution effective. 
Members know that under the present conditions of a general 
election the opinion of the country, as expressed by the result 
of the polls, can only be very roughly described as genuine, 
and is almost certainly short-lived. They know, therefore, 
that a dissolution means an election contest, with a certainty 
of expense and a probabihty of defeat. 

The causes of this probability are to be found partly in 
law, partly in custom. The law is the Redistribution Act of 
1885 and the Representation of the People Act, 1918; the 
custom is the modern development of party organization. 
The Redistribution Act based our representative system on 
the single-member constituency, and party organization has 
practically reduced the choice of the elector to two, or 
possibly three, candidates, no one of whom may be altogether 
satisfactory to him. 

Every party worthy of the name, every party which pro- 
fesses great principles and is not limited in its efforts and 
interests to some one topic in the range of politics, embodies 
various elements : its members differ on various points within 
the range of those principles which are of the essence of the 
party creed. But as a single-member constituency, ex vi 
termini, can only elect one member, it follows that, if a num- 


^ Low, Governance oj England, p. 110- 


2 Ibid., p. 112. 
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ber of persons compete for a privilege which can only be^*^ 
accorded to one, the choice of the constituency, as deter- 
mined by a ballot in which each voter votes once for all for 
one candidate, may not express even the passing opinions of 
the majority of the electors. 

If we can suppose such a constituency contested by six 
persons, two representatives of the Unionist party, who differ 
on Indian policy ; two Liberals, one of whom supports and 
the other opposes the National Government ; a Labour sup- 
porter and a representative of the Independent Labour party, 
th6 result would probably be a victory for the representative 
of that party whose internal divisions were least acute. There 
would almost certainly be some one of the candidates whom 
a large majority of the electors would have placed second if 
they had ranged the candidates in the order of their choice, 
or would, at any rate, have preferred to the person elected. 

Organization, or 'the caucus’, has come into existence to 
remove this difficulty, but the result remains unsatisfactory. 
Without organization the elector, confused by a wide range 
of choice, may vote for the man whom he would place first, 
and may find, not only that he is one of a minority, but that 
he has helped to ensure the defeat of the man whom he would 
have placed second if his views could have found full expres- 
sion. With organization the elector may find his choice so 
narrowed that neither candidate is satisfactory to him, and 
he may abstain or even vote against his party. It is not every 
voter who has definite opinions or convictions on the issues, 
large or small, which divide the great parties in the State. 
There is a class of indifferent voter, greatly increased by the 
extension of the franchise, who is disposed to think that each 
party should have its turn, and there is yet another who hkes 
to be on the winning side. 

All these elements of uncertainty are present to the mind 
of the member who is threatened with a dissolution by the 
leaders of his party. He knows that the narrow choice 
afforded to the electors may have made him barely acceptable 
to many who voted for him on the occasion of his return. 
Party organization outside the House, and party discipline, 
controlling discussion inside the House, combine to make him 
feel that he cannot depend for re-election on individual merits 
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which he may have had little opportunity of displaying in 
debate. He may have displeased the party, or the party 
organizers ; he will certainly do so if he votes against his 
leaders ; his party may have become unpopular in the consti- 
tuency ; while he has been occupied in Parliament an oppo- 
nent may have captivated the electors ; and he knows that 
he runs the risk of being accused of faithlessness to his pre- 
election pledges. 

If this were a place to discuss electoral statistics, it would 
not be difficult to show how great are the uncertainties, and 
how unrepresentative are the results of our present electoral 
system.^ All these things are present to the mind of the 
member who at cost of money, time, and pains has won his 
seat, whose livelihood often depends on his possession of a 
seat, and who is therefore prepared to make some sacrifice 
of independence to avoid the risks of a general election. And 
this is why the Cabinet holds its followers in a firmer grip than 
was possible in days when single-member constituencies were 
rare, when members were not dependent on politics for a 
living, and the 'caucus’ was unknown. 

General Results 

Thus have events altered the phenomena which underwent 
the searching diagnosis of Bagehot. The electors, not the 
Commons, choose the Government: the Government, not 
the Commons, determines the limits of discussion. Parlia- 
mentary discussion ceases to be interesting, even to those 
who take part in it, when its extent is thus controlled and 
its issues determined. The result of a Parliamentary debate 
is a vote on strict party hues, and the public regard with 

^ At the general election in 1886 a majority of votes was given for candi- 
dates who were in favour of Home Rule, but the Parliamentary result was 
a Umonist majority of 104. In 1895 the difference between the two great 
parties at the polls was not a quarter of a million votes out of four millions 
and three-quarters east in favour of the Unionists, but the Parliamentary 
result was to change a Radical majority of 43 into a Unionist majority of 
152. The results of the general election of 1906 gave the Liberals 379 
members, reducing the Unionists from 369 to 157, a quite disproportionate 
result. In 1929 8,077,566 Labour votes won 288 seats, 8,013,167 Conserva- 
tive votes 242 seats, but 5,042,964 Liberal votes only 57 seats. In 1931 the 
Government parties secured a seat for 29,000 votes, Labour one for 144,000, 
13 ex- Cabinet ministers being rejected. ’ * 
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more interest the political discussion which is provided by 
the platform and the Press. 

All these things invest the executive with an immense 
accession of power, a power which may be wielded by the 
Prime Minister alone if his influence controls the Cabinet or 
if his presence secures its cohesion: but, whether the form 
of government is a dictatorship or an oligarchy, the result 
is the same. The pressure which the Government of the day 
can now exercise upon the House of Commons may ensure 
the continuance of a Ministry in ofiice until a Parhament 
expires by efflux of time. Since the Parhament Act, 1911 , 
deprived the House of Lords of the power of rejecting Bills 
absolutely, the Government of the day tends to become as 
supreme in legislation, as it is in administration. The country, 
at a general election, puts its fortunes into the hands of an 
individual or a group of men who rule, subject only to the 
intervention of the prerogative, until the stated term at which 
the electorate again chooses its rulers,^ The prerogative of 
the Crown might perhaps have to be brought into play to 
dismiss a Ministry in order to dissolve a House of Commons 
whose docihty in support of the Government of the day arose 
from a knowledge that the House and the ministers alike had 
ceased to represent the wishes of the people, and that a 
dissolution would involve the retirement of many of its 
members into private Life. 

It is curious and not uninstructive to note how the leading 
traits of our Constitution, as drawn by Bagehot, have dis- 
appeared or are disappearing — the deference of the electorate, 
the moderation of parties, the choice of the Ministry by the 
Commons, their continued control and immediate power of 
change, the value of Parhamentary discussion in determining 
political results and informing the coimtry. And yet the 
great framework of our institutions endures, and these changes 
have come upon us almost unnoticed. The lesson which the 
student may deduce is that he has only half learned, perhaps 
wholly misunderstood, the working of a constitution when 
he has mastered the Statutes and recognized text-books which 
set forth its legal outline. 

^ Under the Parliament Act, so long as the House exists, the life of Parlia- 
ment cannot continue beyond five years without its consent. 
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The Conventional Basis of the Constitution 

The possibility of revolutionary change without formal 
constitutional revision rests essentially on the fact that the 
whole system of responsible government is based on conven- 
tion. It is thus practicable to adjust the operation of the 
Constitution to the changes brought about by the develop- 
ment of political conditions without legal change or serious 
difficulty. The advantages of the system are very great, and 
the Dominions have made but slight effort to enact respon- 
sible government as law. There is an exception in the case of 
the Irish Free State. Under its constitution there is enacted 
as law (1) the election of the Prime Minister, the President 
of the Council, by Bail Eireann;^ (2) the choice of his col- 
leagues by the President, subject to the approval of his list 
by the Bail (3) the rule of the collective responsibility of 
the Ministry f (4) the principle that ministers must be mem- 
bers of the Bail, or in one case of the Senate so long as that 
exists f and (5) the duty of a Ministry to retire from office 
when it ceases to command the confidence of the Bail.^ In 
addition to these rules of law, which cause little practical 
trouble, the Constitution forbids the dissolution of the Bail 
by the representative of the Crown on the advice of a Ministry 
which has lost the confidence of the Bail.® The rule clearly 
offers disadvantages, and is hardly consistent with the final 
sovereignty of the electorate. That body is, according both 
to British and to Bominion practice, the power which deter- 
mines the control of poHcy , and under the Irish rule a Ministry 
which represented the views of the electorate better than the 
majority in the Bail might be precluded from putting to the 
people the determination of the issue. Thus in 1927, when 
a general election was mgently desirable in the State, it was 
almost prevented by the absence of a majority for the 
moment for the Mimstry, and it was necessary to bring pres- 
sure to bear on a member to refrain from voting against the 
Ministry in order that it might possess the necessary authority 
to advise the requisite dissolution, which gave the Ministry 

Constitution, 1922, Art. 53. No power to dismiss is given to the 
Governor- General, 

^ Ibid. 3 ^ 

^ Ibid., Art. 53. 


* Ibid., Art. 52. 
® Ibid., Arts, 29 and 53. 
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a renewed lease of power.^ With this may be contrasted the 
position In the United Kingdom, where the Prime Minister 
in 1931 was able, thanks to the lack of constitutional rigidity, 
to reconstruct his Ministry, and to secure a dissolution despite 
the protests not merely of his discarded colleagues and fol- 
lowers, but of Mr. Lloyd George ; the results of the election 
approved his action, despite its unusual character. 

It follows from the nature of conventions that they are not 
absolutely fixed, nor are they enforceable by legal means. 
In the long run the essential basis of conventions is the fact 
that they serve to support the sovereignty of the electorate, 
and they must be varied from time to time in order most 
effectively to subserve that end. 

^ Keith, Journal of Comparative Legislation^ ix (1927), 250 f. 



Chapter I 

THE PREROGATIVE OF THE CROWN 
I. THE NATURE OF PREROGATIVE 
§ 1. Executive and Le&islative Sovereignty 

Where we find a body of persons independent in some degree 
of external control, united for the maintenance of that in- 
dependence against force from without, and for the security 
of certain common interests, we may say that this is a pohtical 
society or State. We may frame what ideal we please for such 
a society, mere security from invasion or anarchy, or the pro- 
1 vision of the greatest measure of richness of life. But in every 
political society there must be some person or body to repre- 
sent the State in its deahngs with other States, to caU forth 
and command the available force of the society, when needed, 
for defence or attack, and to frame and execute measures for 
the promotion of pubhc weMare. 

Again, in every such communit y rules of conduct must be 
made, and sometimes changed, with a view to internal security 
and order ; and the observance of these rules must be enforced. 
If the fact of observance or breach should be called in question 
some recognized authority must exist for the purpose of 
answering the question, and here again the decisions of such 
an authority must be enforced. Thus we find that there are 
three sorts of machinery necessary to a pohtical society : a 
legislature to make law, a judicature to interpret law, an 
executive to wield the force of the community for the main- 
tenance of security without, and for the enforcement of law 
and order within. 

The forces which work this machinery are found to be 
differently disposed in different communities and at different 
times. They may be centraHzed in one person or dispersed 
among many. To compare one pohty with another, or to 
consider how constitutional forces may best be disposed, and 
to what end, is the business of the political student ; we have 
here to deal only with the structure and working of our own 
constitution. 

The law-making power in this country is primarily the 
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Crown in Parliament ; Parliament, convened by the Crown 
and making laws with the royal assent, can change the con- 
stitution of the State and give or take away legal or political 
rights.^ The interpretation of law is the work of the Crown 
in its Courts, done through judges who have been and are the 
councillors and representatives of the Crown. The enforce- 
ment of law within the community, the planning for its 
economic and social welfare, the maintenance of its safety 
and dignity as regards external relations, are also the duty of 
the Crown. The ministers of the King, collectively in the 
Cabinet, determine matters of policy ; while this policy is 
carried into effect, and the everyday business of government 
is transacted, by the same ministers or their subordinates in 
the various departments which carry out the work of the 
executive. Our object is to describe the construction and 
practical working of these various departments or institutions, 
and to show how they are connected with the central execu- 
tive force. But that force itself, the Crown, whence justice 
and administration alike proceed, stands at the threshold of 
our inquiry. 

§ 2. The Prerogative 

Some of the powers exercised by the Crown are conferred 
or defined by statute, but some also exist in virtue of custom 
or Common Law. The term "Prerogative" may be applied to 
the whole of these, but it should properly be limited to the 
ancient customary powers of t he Crown . We will deal at once 
with the meaning oFa term which has caused some difficulty 
in the past. 

Blackstone^ defines prerogative as "a special pre-eminence 
which the king hath, over and above all other persons, and 
out of the ordinary course of the Common Law in right of his 
royal dignity". 

Professor Dicey^ defines prerogative more precisely as "the 
discretionary authority of the executive", and he explains 
this to mean everything which the Kang or his servants can 
do without the authority of an Act of Parhament. 

^ A vital feature of the present working of the Constitution is the dele- 
gated legislative power of the executive; ch. xv, ^ost. 

2 1 Com., 14th ed., 239. 

® Law of the Constitution, p. 420. 

304? D 
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Blackstone’s definition of prerogative is obviously too 
vague to be of practical value. The powers of the Crown in 
its executive character are twofold, consisting in those which 
it possesses at Common Law and those which are conferred 
on it by statute. The Common Law powers are not, as Black- 
stone says, "out of the ordinary course of the Common Law^ ; 
they are a part of the Common Law, and as capable of ascer- 
tainment and definition by the Courts as any other part of the 
unwritten law of the land. These Common Law powers make 
up what Dicey calls "the discretionary authority of the execu- 
tive h The statutory powers cannot strictly be classed under 
the head of prerogative. They may be creations of statute or 
definitions or modifications of powers previously existing at 
Common Law : but they markedly differ from those powers 
the nature of which is only ascertainable by precedent, and 
the exercise of which is limited by discretion. And, besides 
these, there are certain attributes of the Crown from which 
legal results necessarily flow, and certain incidental rights, 
not perhaps of the first importance, yet proper to be treated 
of in a book on constitutional law. The Common Law powers 
of the executive do not therefore exhaust the meaning of this 
complex and difficult term. 

One may with some approach to truth logically^ ascribe the 
various rights, privileges, and attributes which make up the 
prerogative to three sources. 

First, there is the residue of that executive power which 
the Edng in the early stages of our history possessed in all the 
departments of government ; when he led his people in war, 
administered their affairs in peace, was their judge in the last 
resort. This power, vastly extendedby the Norman Conquest, 
later reduced in compass by statute and hmited in exercise 
by many conventional and practical restrictions, remains as 
that discretionary authority of the executive spoken of by 
Dicey. 

Secondly, there are parts of the prerogative which trace 
their origin from the position of the King as the feudal chief 
of the country, as the ultimate landowner and the lord of 

^ Historically, on the other hand, the prerogative may be regarded as the 
sum total of the rights ascribed to the King as feudal lord paramount over 
all the lands of the realm. 
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every man. Hence arise those rights of the Crown which are 
in relation to the kingdom what a seigniory is in relation to a 
manor, the right to escheat, to treasure trove, to the custody 
of idiots and lunatics — these are topics which should fall, 
some under the head of revenue, some under that of juris- 
diction. Hence too comes the early conception of treason as 
a breach of the feudal tie which binds the man to his lord. 
We now regard treason as an offence not so much against 
the person of the King as against the constitution of the State 
which he represents ; and allegiance as a test of nationahty 
rather than an assurance of loyalty to an individual; but 
these ideas begin in feudal times, and spring from the feudal 
relation in which the subject stood to the sovereign, and with 
the evolution of the autonomy of the Dominions allegiance 
as a personal relation has become a vital factor of unity. 

Thirdly, there are attributes with which the Crown has 
been invested by legal theory. These attributes, which take 
their origin in notions of practical convenience, in their turn 
harden into legal rules which give rise to deductions some- 
times of an unexpected and inconvenient character. Such is 
the attribute of perpetuity. It was important that one king 
should succeed to another with the shortest possible inter- 
regnum ; that the King’s peace should not be in abeyance for 
however short a time. As hereditary right came to be more 
strictly regarded, the process of election which intervened 
between the death of one king and the completed title of 
another grew less and less important. At length Edward IV 
was held to have begun his reign so soon as his title by descent 
was proved, and thenceforward perpetuity is regarded as a 
royal attribute ; the King, it is said, never dies, and the throne 
is never vacant. The legal theory, though based on practical 
convenience, was found to be extremely inconvenient when 
James II fled the country, and it became necessary in the 
interests of good government to declare that, in spite of legal 
theory, the throne was vacant. The object is now attained 
by different means. Provision is made by statute for con- 
tinuity in the administration of justice and the course of 
executive government, independently of the demise of the 
Crown. 

Such, too, is the attribute of perfection of judgment. 'The 
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king’, says Blackstone, ^is not only incapable of doing wrong, 
but even of thinking wrong; he can never mean to do an 
improper thing; in him is no folly or weakness.’ Hence the 
King’s ministers are held to be responsible for the acts of the 
King. There was much practical convenience in this theory 
of ministerial responsibility: misgovernment is more easily 
visited upon the officer who advises than upon the King who 
acts or authorizes action upon his advice. The servant can 
suffer without any such convulsion of the body pohtic as 
would ensue if the master were held hable. The doctrine took 
its rise when Henry III reigned though still a child, and it has 
been worked out on its political side in such a manner as to 
contribute alike to the stability of the throne and the popular 
character of our government. But the maxim in which it is 
expressed, 'the King can do no wrong has lent itself to some 
deductions which not only limit the freedom of royal action, 
but also affect rules of private law. Coke tells us that there 
are things which the Rung may not do in person because if he 
were in the wrong the party aggrieved would have no remedy.^ 
And there are injuries for which the subject can obtain no 
redress from the Crown, or, what is the same thing, from a 
department of government, because a master is only liable 
for the acts of his servants on the principle that their wrong- 
doing is his wrongdoing ; so if the master 'can do no wrong 
he cannot be made hable for the wrongful acts of the persons 
in his employment.^ 

Of these three aspects of prerogative^ the most ancient and 
by far the most important are the customary rights which 
the Crown possesses, in relation to Parhament, to the execu- 
tive, and to the Courts. The feudal rights of the Crown are 
mere incidents of the prerogative ; they add, here and there, 
features which can only be explained when we conceive of 
the King as being in relation to the kingdom what the lord 
was to the manor. The artificial rules deduced by lawyers from 
attributes ascribed to the sovereign have doubtless important 

^ 2 Co. Inst. 186. 2 

® 0 ccasionally, but not in legal terminology, the term is narrowed to cover 
only the sphere in which the Crown has a personal discretion of action — 
whether under Common Law or statute (as in Lee, King Edward FJJT, ii. 
38-44), but this is decidedly inconvenient, and rests on some misunder- 
standing of Dicey’s intention. 
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effects traceable in the working and conventions of the Con- 
stitution : but these are merely attributes associated with a 
certain conception of monarchy, and are not fundamentally 
concerned with the government of the country. The powers 
of the Crown, legislative, executive, and judicial, are what 
concern us here. Those of the Crown in relation to Parhament 
have been already dealt with ; it remains here to treat of the 
Crown as acting for the State through the various depart- 
ments of government, or in its judicial capacity through the 
Courts. 

The legal powers of the Crown seem wide in theory and 
limited in practice : the influence of the Crown is something 
not easy to define either in theory or in practice : to trace the 
process by which this power and influence have come into 
existence and have varied in extent from time to time would 
be to write the history of the monarchy in this country, a task 
which cannot here be attempted. Yet it may be useful to 
mark in outline the periods of growth and limitation of the 
royal power, because the present law and custom upon the 
subject have been slowly defiined, and their definition must 
be illustrated by precedents which it is not easy to understand 
without some general knowledge of our history. 


II. THE KING BEFORE PARLIAMENTS 
§ 1. The Saxon Kma 

The Saxon king was a representative chief. To the members 
of his community he was the embodiment of its dignity and 
its history. For this purpose the kingly office was endowed 
with special sources of revenue from the land of the com- 
munity and was adorned with the insignia of royalty, the 
throne, the crown, the sceptre, standard, and lance. The 
Kling represented the order and the justice of the community 
since he was bound to preserve its peace and, in the last resort, 
to declare its customs upon appeal. He represented the force 
of the community in its dealings with other kingdoms, in the 
conduct of war, in the making of peace and of treaties. The 
sheriffs, the bishops, the ealdormen, that is to say, the great 
local officers, secular and spiritual, were his officers. In con- 
junction with the Witan he regulated foreign relations and 
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churcli affairs ; he made laws and imposed taxes, but the laws 
were his laws, and he appropriated to such purposes as he 
thought fit the money raised by taxation. 

The Saxon king had therefore a position of great dignity 
and a wide discretionary power: but in the exercise of this 
discretion he was constantly checked by the necessity^ of 
acting with and through the Witan, and was ultimately con- 
trolled by his responsibility to the community whose collec- 
tive wisdom the Witan was supposed to represent. 

The Witan in historical times consisted of officials, of 
ealdormen and bishops, of king’s thegns and nominees of the 
King : it can only therefore by a figure of speech be said to 
have represented either the wisdom or the general opinion of 
the community.^ But in its relation to the Kang the Witan 
was a powerful body. It took part with him in legislation 
and taxation, in the dehberations which determined the policy 
of the country, in the jurisdiction exercised over disputes 
between the aristocracy, in the grant of public land, in the 
appointment of ealdormen and bishops.^ And further, though 
royalty in theory came to be confined to one family, the 
Witan in the assembly of the nation made choice of the most 
fitting member of that family to be king. The King went 
through the formal process of election, his responsibifities 
were formulated in the Coronatioil oath, and were enforced 
by the possibility of his deposition.^ 

^ The Saxon king, then, though his dignity was great and his 
discretionary power wide, was not a hereditary monarch, as 
we understand the term hereditary, was not supreme land- 
owner, was not irresponsible for acts done by his command. 

§ 2. The Norman King, hes Ministers and Council 

The position of the Norman King was very different from 
that of the Saxon, and this was partly the necessary result of 
a position acquired by conquest, partly the consequence of 

^ Stubbs, Const, Hist, i. 127, 194, 276, 370 (§§ 53, 76, 98, 125). 

^ There are a few traces of an older assembly of democratic character • 
Liebemann, The National Assembly in the Anglo-Saxon Period, pp. 2-6 

Liebeimann, op. cit., pp. 59-75. 

55-9. Cf. Chadwick, Studies on Anglo-Saxon Institutions, 
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feudal ideas derived from the Continent/ though there were 
already in operation in England influences tending to produce 
this system. Anxious as William I undoubtedly was to avoid 
the appearance of an adventurer and to figure as the rightful 
heir to the inheritance of Edward the Confessor, his title was 
established and upheld by force and arms. When resistance 
was overcome, the institutions of the land were at his mercy, 
and he used them as seemed to him most prudent for the 
security of his throne. 

Feudahsm, which was based on the holding of land subject 
to certain obligations of fealty and service, made the King the 
supreme landowner, reduced all other holders to tenants, and 
invested the relation of King and subject with a contractual 
character, a right on the one side to service, on the other to 
protection. This position of the King in relation to land had 
various effects. In respect of the great landowners who held 
of the King it established a personal tie between him and them 
which tended to strengthen his hold upon their fidelity and 
service, and suggested the doctrine that important pubhc 
duties were really private obhgations, created by a business 
contract ; in respect of the royal revenue it made the Bang the 
immediate owner of all the unappropriated land of the com- 
munity and the inheritor of every tenant-in-chief who died 
without heirs or forfeited his land for misconduct / in respect 
of title to the Crown the close association of the rights of the 
Crown with the ownership of land tended to assimilate the 
descent of the Crown to the descent of an estate in land, and 
thus inevitably increased the hereditary at the expense of 
the elective character of kingship. 

But WiUiam was not content that the feudal relation should 
exist only between himself and the tenants-in-chief. He re- 
established the rule that every man, of whomsoever he might 
hold his land, should reserve his fealty^ to the King, and 
should owe the King whatever mihtary service was due upon 

^ To this one may add that the Norman dhke was practically absolute, 
though he acted in the presence of a Council of Barons chosen by himself ; 
C. H. Haskins, Norman Institutions (1918). See Adams, P.H.E, ii. 14-23, 
for manorial and political feudahsm. 

^ ‘TJltimi heredes ahquorum sunt eorum domini,’ Glanvill, vii, c. 17. 

® Glanvill, ix, c. 1 ; Littleton, ii, c. 1. Edmund (c. 943) had exacted an 
oath of like character; Stubbs, Seh Char., p. 77. Cf. Adams, P.H.E. ii. 68, 69. 
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his fief. Thus there existed a direct relation between the 
King and every landowner in the kingdom, a relation far 
more precise than had existed when the King was regarded 
by the community as its representative merely. The King 
did not lose his representative character ; but the Coronation 
oath on the one side, the undertaking to be faithful on the 
other, made up the terms of a contract in which the fidelity 
of the subject was the consideration for a promise of good 
government by the King. 

With these changes in the relation of King and subject 
came greater definition in the character of the consultative 
body through and with whom the King professed to act. The 
Witan represented, by a figure of speech, the wisdom of the 
community. The ComMune or MagnuTYi Concilium of the 
Norman kings^ was in theory, and, on state occasions, in 
practice, an assemblage of the feudal tenants-in-chief, the 
greater clergy and royal officers. But much of the King’s 
business was carried on with a limited circle of magnates 
and officers. The time came, as we shall see in the Great 
Charter, when the larger assemblage of tenants-in-chief be- 
came an important check upon the Crown; but this was 
not yet. 

There came too, with the Conquest, a great change in the 
administrative system. In the ill-compacted monarchy of the 
Saxons each shire was a complete administrative unit very 
shghtly connected with the central government. When the 
duties of administration became too heavy for the King to 
discharge them in person, no attempt was made to classify 
and divide those duties, to assign them to departments and 
create a staff to discharge them. The Saxon kingdom was 
divided into ealdormanries,^ and thus the tendency to dis- 
union, inherent in the Saxon polity, was increased. The great 
offices of the household were merely decorative. The High 
Reeve of Ethelred, the supposed counterpart of the later 
Justiciar, is a shadowy and uncertain figure.^ The Chancellor 
of Edward the Confessor indicates, we may be sure, a liking 

^ Baldwin, The King's Council (1913), oh. i; Liebennann, The National 
Assembly, pp. 75-90. It is disputed how far the bishops’ presence was 
deemed to be based on tenure. 

^ Chadwick, Studies on Anglo-Saxon Institutions, pp. 161-97. 

^ Ibid., pp. 231, 232, 237. 



Sect, ii § 2 ADMINISTRATIVE CHANGES 25 

for foreign customs, rather than a move in the direction of 
administrative reform. 

But under the system initiated by the Conqueror, and more 
fully developed by Henry I, justice and finance were dealt with 
as two departments of government, manned by a staff of 
officials and superintended by the great household officers 
and by the ministers who now begin to assume definite 
functions — the Justiciar, the Chancellor, the Treasurer. 

When the King was abroad or absent from Curia or Ex- 
chequer he was represented by the Justiciar, primus post 
regem in regno ; indeed the very existence of the office was 
largely due to the frequent absence of the King upon the 
Continent. Moreover, the Norman king dared not entrust 
large powers to local magistrates. Where he had to delegate 
plenary executive powers, he delegated them to a representa- 
tive of himself for the whole kingdom : the very magnitude 
of the office made its holder a minister acting for the King, 
not a local potentate setting up independent local powers. 

But the need to specialize duties became apparent as 
administrative requirements widened. A strong judicial staff 
was needed to enforce the King’s justice, and to make his 
Courts more attractive to the suitor than those of the local 
or seignorial jurisdiction. A strong financial staff was needed 
to secure that good administration should be accompanied 
by a solvent Exchequer, independent of the feudal habilities 
of the tenants-in-chief. The two were so intimately combined 
— the profits and costs of asserting and administering justice 
and the incomings and outgoings of the Exchequer — that the 
same men acted in a twofold capacity. The justices of the 
Curia sat as barons of the Exchequer. The Chancellor was great 
alike in Curia and Exchequer. The Treasurer’s duties and 
anxieties were so engrossing as ffiardly to be set forth in words ’ } 
Thus the Curia and the Exchequer consisted of the same 
officers discharging different functions sls justitiarii or barones. 
Moreover, both bodies could perform advisory functions; 
there was no essential distinction between them and Council. 

^ Dialogus de Scaocariu, i. 6. For the early importance and general char- 
acter of the Exchequer, see Baldwin, The^ King's Council, pp. 210-12. The 
name denotes the chequered cloth which covered the table at which the 
accounts were taken between Treasurer and sheriff, then the room itself, 
and finally the institution developed from the sessions of the Comicil. 

3042 E 
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In two ways these institutions are of permanent interest. 
The administration of Curia and Exchequer knit together 
local and central government. The justices of the Curia, 
itinerant throughout the land, declared and enforced the 
King’s law, assessed and levied the King’s taxes ; the sheriffs, 
who remained, as of old, the presiding officers of the Court 
of the shire, appeared twice in each year at the Exchequer 
to render account to the barons of the sums due from the 
shires. 

And again, we can trace the beginning of the distinction 
between the executive and judicial part of our institutions 
and the legislative or dehberative, when we find a great 
Council meeting for general legislative and political as well as 
for judicial business, while the permanent administrative and 
judicial staff is in constant session at the Curia and the 
Exchequer. 

For our present purposes the Curia is an institution of 
greater interest than the Commune Concilium. The Com^ 
mune Concihum, even in its most developed form, as set forth 
in Magna Carta, is only the feudal conception of a law-making 
and taxing body ; it is not so much the parent as the feudal 
counterpart of the assembly, representative of shire and town, 
which was called into being by Simon de Montfort, which was 
organized and perpetuated by Edward I, which, renovated 
and adapted to modern conditions by the legislation of the 
nineteenth and twentieth centuries, exists as the Parhament 
of to-day. But the Curia, the administrative centre, is the 
germ from which have developed the departments of govern- 
ment. Whether we regard it collectively as a Council of the 
Crown, or whether we regard it as a group of officials — ^the 
holders of the new pohtical offices created by the Norman 
kings — ^we can trace from it our executive of to-day. From 
the Curia also derives the royal judicial system which is to 
create a Common Law out of a chaos of local customs. 

Thus we may say that the Norman monarchy, though 
practically absolute, nevertheless maintained the form of 
counsel and consent, erdarged the area from which the Com- 
mon Council of the realm should be drawn, and gave a definite 
qualification, that of tenure, to the main body of its members ; 
above all it created a strong central administration dis- 
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tinguishable from the larger Council, and drawing together 
by its vigorous action the local institutions of the country. 

§ 3. The Angevin Kings 

We have not yet reached prerogative in the modern mean- 
ing of the term, because prerogative is the result of a definition 
more or less complete of royal privilege and power, and the 
age of definition has not yet come. The ill-organized Saxon 
community put itself into the hands of a king and a body of 
non-representative advisers for all but local purposes. The 
Norman king tightened his hold on the community : he used 
the personal relation of feudalism, the moral bond of society 
in the Middle Ages, to bind every landowning man to himself ; 
he used the territorial bond of feudahsm to make him the 
ultimate lord of every man and the immediate lord of the 
great men of the kingdom ; but he restrained the tendency of 
feudalism to break up a kingdom into independent lordships ; 
and he did this by means of the vigorous administration which 
checked the growth of local jurisdictions and brought the 
central power into close touch with local institutions through- 
out the country. And yet we can see that the community 
possessed the rudiments of a control on the use of royal 
power. The Commune Concilium does represent the feudal 
society, and it is a machine regularly constituted, though not 
in regular working, for purposes of legislation and taxation, 
criticism and control. 

And, though it is true to say that until Parliament comes 
into existence we have not the means of defining, or even 
approximating to a definition of, prerogative, as we under- 
stand the term, yet between the accession of Henry II and 
the Parliament of 1295 we can trace continuous progress, 
first in the development and the definition of executive 
functions — ^in less abstract terms, the growth of departments 
of government ; and next in the control or supervision of the 
exercise of these functions by a body more or less representa- 
tive of the community. Three points in the history of the 
executive stand out prominently in this period of our history. 
The first is the increase of departmental activity in the reign 
of Henry II ; the second is the definition of royal power and 
the rights of freeholders in Magna Carta ; the third is the dawn 
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of the conception of a responsible executive traceable during 
the minority and through the reign of Henry III. 

(1) Henry II found a nation wearied out with the miseries 
of anarchy, and the nation found in Henry II a king with a 
passion for administration. Henry was determined to make 
his law prevail throughout the land ; hence his attempt to 
define the jurisdiction of the ecclesiastical courts in the Con- 
stitution of Clarendon (1164); his insistence in the Assize of 
Clarendon (1166) that no franchise or local jurisdiction should 
exclude his sheriff from entering therein ; his requirement that 
his writ should initiate every suit relating to the freehold. All 
this needed a development of the judicial system, and we find 
this effected in two ways, from above, and from below. 

The royal administration of justice was strengthened and 
elaborated by the system of itinerant justices constantly 
modified throughout the reign, and surviving to the present 
day in the modern system of circuits ; and further by the 
severance from the general work of the Curia of a body of 
judges who were to form a permanent court in banco, to hear 
all complaints, and to reserve cases of special difficulty to be 
heard by the King in Council. 

But the royal administration of justice was further streng- 
thened by its connexion with local machinery, the twelve 
lawful men of the hundred and four of the township who 
presented criminals to the King’s justices, and the jury of 
sworn recognitors, selected by the sheriff or otherwise, who 
determined questions of fact as to the right to the freehold. 
Everything was done to make the King’s Courts and the royal 
justice more attractive to the suitor and to enlarge their 
jurisdiction and increase their business at the expense of the 
local or communal, and the seignorial or feudal, courts. The 
same system prevailed in finance. New forms of taxation 
needed a better-organized system for assessment and collec- 
tion. Such a system was worked out by a further development 
of ofl&cial machinery, and the employment of a local jury to 
determine local liabilities, bringing local and central adminis- 
tration into yet closer connexion. In the use of a representa- 
tive jury to settle the habihties of the locality to the central 
government we may see the beginnings of the representation 
of the Commons for the grant of supphes to the Crown. 
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The growth of the official staff indicates the increase of 
departmental business, and the details of administration pass 
beyond the immediate control of the King, even of a king so 
busy and so acute as was Henry II. 

(2) Nextinorder of time comes Magna Carta. The promises 
of the Coronation oath were vague and general; the terms of 
the Charter are precise. Many things have been read into the 
Charter of which its framers never dreamed, trial by jury in 
its modern sense, consent to taxation, habeas corpus, even 
Parliament itself. Provisions which dealt with immediate 
grievances, or were hmited by the conditions of the time, 
came to be expanded in interpretation until they embodied 
those principles of constitutional freedom which were at issue 
in the seventeenth century. But after making all due allow- 
ance for the exaggeration of pohtical enthusiasts the Charter 
stands out as a formulated definition of liberties to winch 
every freeholder could refer for proof of his right to freedom 
from arbitrary taxation and arbitrary punishment. 

(3) Lastly, we find in the reign of Henry III the beginning 
of our modern ideas as to the relation of King to ministers, 
of ministers to the Common Council of the reahn. 

Tedious and inconclusive as are the struggles and bickerings 
which make up the history of this reign, its constitutional 
results are of great importance, quite apart from the develop- 
ment of the representative system by Simon de Montfort. 

Out of the Curia of the earher period proceed on the one 
hand specific departments of government and administration, 
on the other a body of councillors through whom and with 
whose advice the King acts in matters of state. The Chancery, 
the Exchequer, the Common Law Courts separate, more or 
less clearly, from one another. The Exchequer has its own 
Chancellor to aid and check the Treasurer. The Courts acquire 
different jurisdictions administered by different bodies of 
judges. The Chancellor affixes the great seal to formal mani- 
festations of the royal will, while the secretarial portion of his 
duties passes into the hands of the Edng’s secretary, an 
official who from humble beginnings is to develop ultimately 
into the Secretary of State. 

As the departments of government begin to assume definite 
shapes, the circle of royal advisers with whom questions of 
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general policy are discussed and determined acquires a dis- 
tinct character.^ The infancy of Henry III accentuated this 
development and his inability to rule wisely led to the history 
of his reign being largely concerned with efforts to control 
his choice of counsellors. An interesting development is the 
insistence on a sworn body from time to time. From this 
period some modern principles take their rise. The respon- 
sibihty of ministers for the acts of the King dates from the 
time when the child Henry was the nominal head of executive 
government,^ With the responsibihty of ministers comes the 
rule that 'the King can do no wrong'. 

Then again there arose with the conception of a responsible 
ministry a desire on the part of the larger assembly, the Great 
or Common Council of the realm, to control the choice and the 
action of the King's ministers. This Council had chosen the 
regent and those who were to act with him on the death of 
John, and it would seem that the baronage were not willing to 
forgo the position which they then assumed. Of this the Pro- 
visions of Oxford (1258) bear evidence they provide the 
King with a Council of fifteen, supervised by a Committee of 
twelve elected by the community. It is true that this claim 
was made by the barons on behalf of their order, and not for 
the Common Council as representing the whole nation ; but 
concessions thus made and rights thus acknowledged could 
readily be adapted to the larger and more representative body 
which shortly came into existence and reasserted on its behalf. 


III. PARLIAMENT AND PREROGATIVE 
§ 1. Limitations on Eoval Action 

It may be said that the definition of prerogative begins 
with the existence of Parliament. In spite of the negligence 
or the errors of the later Angevin kings the tendency of 
political life was towards the growth of royal power. The 
feudal king was no mere official representative of the com- 
mumty . Even the Saxon king had been more than this : the 
dignity of a long peffigree and the sentiment of the comitatus 

^ Baldwin, The King^s Council, ch. ii. 

^ Stubbs, Const. Hist. ii. 41 (§ 171). 

Ibid. ii. 76-8 (§ 176); Baldwin, op. cit., pp. 30-2. 



Sect, iii § 1 THE FEUDAL KING 31 

combined to invest his position with a reverence which does 
not attach to an elected chairman or president. 

Feudahsm enhanced the power and the position of the 
Crown by introducing something more both of moral and 
legal force into the relation of King and subject. The senti- 
ment of fidelity due from the vassal to his lord strengthened 
the loyalty due to the King. And since it was the tendency 
of feudahsm to connect jurisdiction with land, to bind the 
feudal tenant to suit and service in the lord’s court, the 
King’s title to inherit the Crown lands, to hold them, to 
demand the services due to him, to be supreme landlord, and, 
as keeper of the peace of the community, its supreme judge, 
came to be regarded as a proprietary right. Hut this right 
was of exactly the same character in its relation to the 
tenants-in-chief as their rights were in relation to the vassals, 
and so the interests of the feudal society were to some extent 
enhsted in the maintenance of the rights of the Crown. 

To the strength given by feudalism to royalty we must add 
the sanctity attached to the kingly office by the ceremonial 
of coronation and the voice of the Church. The King was not 
merely the chosen of the people, he was the anointed of God. 
Besides all this, the King, if he was a capable man, was the 
strongest man in his dominions ; he had the machinery of 
administration at his disposal, and could probably at any 
given time command more money, and put more men into 
the field, than any one of his barons. 

True there was no doctrine that the King was above the 
law. That would have contradicted the contractual basis of 
the feudal bond. The promises of the Coronation oath and 
the definitions of the Great Charter were evidence of the duty 
of the Kin g to govern according to law and to observe those 
limitations on royal power which the Charter prescribed. 
The rights of the King as law-maker, judge, and administra- 
tor were also limited by the customary rule that he must act 
through and with his Council. On the other hand, these rights 
had come to be regarded as inherent, not delegated: just as 
the hereditary character of the title to the Crown grew at the 
expense of the elective. And, while the conception of the 
kingly office tended to grow in majesty and force, the Council 
varied greatly in efficiency as a restraining power : sometimes 
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its composition was settled by a powerful baronage designedly 
as a check upon the King ; sometimes a strong king would 
form a Council of royal nominees, new men on their promo- 
tion, who were merely exponents of the royal wilL 

Something more than this was needed to enforce the 
supremacy of law and theoretical limitations on the power 
of the Crown, and to make the King the true representative 
of the national will. The Commune Concilium, as contem- 
plated in c. 14 of the Charter, was not a representative 
assembly ; practically it consisted of the tenants-in-chief ; it 
was not summoned for general purposes of counsel and con- 
sent ; the King only undertook to summon it in the case of 
a special demand for aid or scutage made upon the feudal 
tenants ; it had no control over the action of the executive 
unless such a demand was made and terms could be obtained 
for compliance. Where this assembly was in a position to 
make terms with the King its interests were not bound up 
with those of the community as a whole, they were the in- 
terests of the class of landowners who held directly of the 
Crown. And at best the Concilium of the Charter was merely 
an expansion of the Council with which the Kang habitually 
acted, an executive and deliberative body temporarily en- 
larged for a special object, which was wholly unfitted to 
enforce obedience to the Charter by the Crown. 

To define the prerogative of the Crown a force was needed 
which should be distinct from the executive, embodied in an 
assembly which should represent the community in its en- 
tirety, and possessed of means for ultimately putting con- 
straint on the royal will. 

Such a force was found in Parliament as constituted by 
Edward I, however httle he planned such a result: an as- 
sembly representative of the clergy, baronage, and commons, 
the three estates of the realm ; and the constraining power 
which it possessed was the power of the purse. The Eling’s 
revenue was insufficient to meet the needs of the State ; the 
necessary supplement to this income could only be obtained 
by the goodwill of the community; and the community of 
the thirteenth century might be regarded as fairly represented 
in the Model Parliament of 1295. 

Parliament was not slow in asserting its powers. In the 
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right to tax, to make laws, to choose the ministers of the King 
it claimed to have a concurrent if not a dominating voice. 

Time was needed to show the insufficiency of a bare insis- 
tence on these rights. It was not enough to be a necessary 
party to taxation unless Parliament could determine the 
nature of the expenditure to be incurred, and could ensure 
that the money granted was spent on the purpose for which 
it was voted. It was not enough to be a necessary party to 
legislation, unless the Crown was unable to suspend its 
operation or dispense with its limitations, and the Courts by 
whom laws were interpreted were free from the influence of the 
Crown. It was not enough to appoint the King’s ministers un- 
less Parliament could exercise some control over their action. 

The appropriation of supply and the audit of accounts, 
the independence of the judges, and the whole theory of 
ministerial responsibility, are constitutional questions which 
evolved themselves and were settled after centuries of political 
strife or discussion. They were very dimly realized, if at all, 
by the Parliaments of the thirteenth and fourteenth centuries. 
The right to tax and the right to legislate form part of the 
history of Parhament. But the insistence on the right of 
Parliament in these respects was effective, if indeed it was 
not essential, for the limitation of the discretionary power 
of the Crown in the choice of ministers, in the determination 
of general policy, in control over the details of administration. 
The first struggles begin over the choice of ministers. This 
becomes more important to the King as the sphere of ad- 
ministration becomes wider and its details more complex. 

The claim made by the barons in the reign of Henry III, 
and by the magnates in the reign of Edward II, to have a 
voice in the nomination of the Kitig’s ministers and to control 
their action, was revived by Parliament in and after 1376, when 
the old age and failing powers of Edward III and the minority 
of Bichard II had given increased importance to the executive 
powers of the Council. The Commons desired to control these 
executive powers by securing the nomination and election in 
Parhament of the Chancellor and the Lord Privy Seal, through 
whom chiefly the royal will was expressed ; of the Treasurer, 
who was responsible for the pubhc income and expenditure ; 
of the Chamberlain, whose official duties were varied and 
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important ; and of the Steward of the Household, who was 
responsible for the economy of the Court and the maintenance 
of the royal state. They aimed at a Council of lords and 
bishops, independent of royal favour. Richard, for his part, 
strove for a body of his ofiScials, and in practice both elements 
figured in the Council. 

Moreover, by requiring an audit of accounts the Commons 
endeavoured to enforce ministerial responsibility and the 
right use of pubhc money. By the process of Impeachment^ 
they dealt with such political offences as were outside the 
ordinary course of law. 

But very early in its existence the House of Commons 
seems to have become aware that for the control of the 
Crown in administration it was of supreme importance to 
secure the independence of the Courts and the publicity of 
judicial procedure. 

The King might delay a cause or withdraw it from the 
Courts by writs issued under his lesser or privy seal,^ or he 
might grant charters of pardon so wide in their terms as to 
amount to a dispensation to commit crime. These were the 
earliest grievances, and they were dealt with by Statute.^ 

Or a man might be summoned by writ of subpoena before 
the Council, where the King continued to preside after he 
had ceased to sit in the King’s Bench. The powers of the 
Council were undefined and arbitrary, and its procedure 
differed in many respects from that of the Common Law 
Courts, It was in vain that the Commons sought to destroy 
this jurisdiction or to control its exercise.^ It developed in 

^ See vol. i: Parliament, pp. 384r-8. 

^ 28 Ed. I, e. 6. No writ coneeming the Common Law was to go out 
under the little seal. 

2 Ed. in, c. 8. Neither great nor little seal should be used to delay 
common right ; if so used the justices should pay no attention to such 
commandments. 

’ 3 Ed. m. 0. 2; 10 Ed. Ill, st. 1, c. 2; 14 Ed. Ill, c. 15; 13 Ric. II 
St. 2, c.l. 

* subject are numerous. They begin with generalities. 

5 Ed. Ill, c. 9. None shall be attached or forejudged contrary to the 
Great Charter or the law. 

28 Ed. Ill, c. 3. None to be put out of his lands or imprisoned, disin- 
herited, or put to death but by due process of law. 

Then they become more escplicit. 

42 Ed. Ill, C.3. No man to be made to answer before the King’s Council 
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spite of the Statutes and the protests of the fourteenth and 
fifteenth centuries until opposition died away, to return with 
conclusive effect in the legislation of 1641. The reason was 
simple : the Common Law was ill adapted to deal with great 
offenders and order could better be secured by allowing the 
Council to act. 

But the instinct of the Commons was a true one. The pre- 
rogative must be limited by law if it was not to be limited 
by force, and legal restraints were of no avail if the king could 
constitute or control the Courts which interpreted the law. 

§ 2. The Lancastrians 

The growth of the collective powers of the Council is, 
constitutionally, not less important than the growth of indi- 
vidual departments of government. In the reign of Richard II 
it had ‘become a power co-ordinate with the king rather than 
subordinate to him, joining with him in aU business of state, 
and not merely assisting but restricting his action'.^ In this 
capacity it is recognized by the Commons, who, early in the 
reign of Henry IV, ask that the Lords of the Council, as weU 
as individual ministers, should be nominated in Parliament 
(1404), that they should be properly paid for their services, 
and that the procedure of the Council should be settled by 
fixed rules (1406). In every department of the executive, it 
was the duty of the Council to advise the Crown ; and there 

on accusation to the King without presentment before justices or 
matter of record, or by due process and writ original according to the 
law of the land. 

4 Hen. TV, c. 23. No man to be brought before the King’s Council or 
king himself after judgment given in the Common Law Courts. 

15 Hen. VT, c. 4. The writ of subpoena only to be issued after seciuity 
given for costs. 

The protests of the Commons are very numerous ; but if a petition was 
in the first instance addressed to Parliament they were not unwilling that 
it should be referred to the Council. In 14 Ed. Ill, c. 5, they legalize such 
reference in case of delay of justice ascertained by a committee of five (one 
bishop, two earls, and two barons), and in 31 Hen. VI, c. 2, they gave power 
to the Council to deal in a summary way with great offenders against public 
order, saving in a somewhat ineffectual proviso, the rights of the Common 
Law Courts. 

See also Baldwin, The King's Council, ch. xi. 

^ Stubbs, Const. Hist. iii. 247. Cf. Baldwin, The King's Council, pp. 145, 
146. 
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soon follows the assumption by the Council of judicial powers 
which to some extent supplemented, to some extent super- 
seded, the action of the Courts. 

During the infancy of Henry VI the Council added to its 
consultative functions those of a Council of Regency ; and it 
was nominated not merely in Parhament but by Parhament. 
It was composed so as to represent all parties, filling vacancies 
by co-option as a rrde ; its members were salaried and sworn. 
A series of Ordinances (1424-30) regulated its procedure. 
On the attainment of his majority by the King, this practice 
ceased ; the Commons relaxed their attempts at control, and 
the Council became the nominees of the Court. Under the 
weak rule of Henry VI the commoners and men of business 
became fewer at the Council Board.^ There was nothing hke 
the active body of King’s servants under Richard II. Great 
lords of the Lancastrian side took their place, and the powers 
both of the Commons and of the Council at this period in- 
creased at the expense of the personal influence of the Crown. 
But this limitation of royal power and influence was not 
accompanied by the practical advantages of good government. 

The Commons had acquired an increased and extensive 
control over taxation and legislation, and by the practice of 
impeachment they could strike an individual minister, but 
as yet they had not learned to use this power so as to keep 
a steady and consistent criticism at work on the action of the 
executive. 

The Council had become a committee for the discharge of 
executive functions, irresponsible, except in so far as respon- 
sibility was secured by the royal power of appointment and 
dismissal, and by the possibihty that the Commons might 
exercise in individual cases their right to impeach. The range 
of duties undertaken by the Coimcil was practically coexten- 
sive with the powers of the Crown. In judicial matters the 
complaints that the Council interfered with the action of the 
Common Law Courts continued for a while, but ceased after 

^ Fortescue on the Governance of England, edl. Plummer, p, 146; and see 
Mr. Plummer’s note, pp. 295, 296. Fortescue very clearly distinguishes 
between the lords of the Council; the great officers (Chancellor, Treasurer, 
and Privy Seal) who might attend at their pleasure or on request ; and the 
judges, barons of the Exchequer, and other lords who might be summoned 
on occasion. See Baldwin, ch. viii. 
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the reign of Henry IV.^ The lawlessness of the country, and 
the difficulty of obtaining justice by the ordinary procedure 
of the Courts when great lords set the Common Law at 
nought, may well have reconciled the Commons to the inter- 
vention of the Council. But in part the cause was that the 
Council ceased to exercise any effective jurisdiction, and 
suitors abandoned hope of redress from it, and thus fewer 
apphcations to its intervention took place. 

In truth at this time we get an outhne of constitutional 
government which seems to disappear when we look into 
details. The King reigned by a strict Parhamentary title; 
the House of Commons had acquired a control over legisla- 
tion and taxation;^ the royal Council was exercising with 
apparent vigour the administrative powers of the Crown 
and yet 'the Treasury was always low, the peace was never 
well kept, the law was never weU executed ; individual life 
and property were insecure ; whole districts were in a perma- 
nent alarm of robbery and riot’.^ This local anarchy was 
wrought by great and rich nobles with the bodies of armed 
retainers who had followed them in the French wars, and 
now wore their livery and were maintained by their bounty. 
The course of justice^ was impotent against these men: the 
King himself could scarcely resist any combination of them. 
The Wars of the Roses were a sequel to the long disorders 
of the fifteenth century. 

§ 3. The Tudors 

From the conclusion of the Wars of the Roses to the time 
of the Stuarts, from Fortescue to Bacon, the minds of pohtical 
thinkers, practical or theoretical, seem to have turned towards 
the construction of a strong administration. Not only had 
the turmoil of the dynastic struggle created a longing for 
peace : the preceding disorder, and the insecurity of life and 
property which was not inconsistent with great constitutional 
progress, made men realize that an increase in the power and 
influence of Parliament was not aU that was needed to make 
a nation prosperous and free. 

The constitution of the King’s Council for purposes of 

^ Stubbs, Const. Hist. iii. 252. ^ Ibid. 250. ^ Ibid. 255. 

^ Ibid. 270. ® Baldwin, The King's Council^ pp. 206, 206. 
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administration was the problem set to himself by Sir John 
Fortescue, who troubles himself little as to the relations of 
Parlia m ent to the servants of the Crown, but much as to the 
organization of an effective executive. The distribution of 
the work of the Council received much attention from Henry 
VIII and Edward VI ; the course of its business was regu- 
lated ; the precedence of its important members determined 
by Statute ; committees of the Council were formed for special 
purposes or for attendance upon the King. 

And, since the great nobles had been reduced by the Wars 
of the Hoses in numbers, power, and prestige, the Council 
possessed no members of such individual weight or impor- 
tance as would enable them to resist the royal will. It was 
an administrative machine of vast power, entirely in the 
hands of the Crown. 

The period fancifully styled the New Monarchy, the period 
during which the Crown stands forth in active personal 
government more distinctly than at any time since the reign 
of Henry II, was at once the outcome of the executive weak- 
ness of the Lancastrians, and the source of the violent coUision 
of Crown and Parhament under the Stuarts. But it should 
be remembered that the people were as willing to be governed 
as the Tudor kings and queens were able and wiUing to 
govern; that there was a solidarity of feehng between the 
members of the State which was weakened by the advent of 
a foreign dynasty ; and that throughout the reign of Henry 
VIII Parliament seemed ready to confer upon the Crown any 
powers which Henry VIII might be pleased to ask. Safety 
and prosperity were preferred to abstract hberty and anarchy. 

Henry borrowed money without consent of Parhament, but 
he obtained from Parhament a release from the obhgations 
incurred to the lenders, Parhament gave him the power of 
devising the Crown, enabled him to issue Proclamations which 
should have the force of law, and enacted that a king, when 
he reached the age of twenty-four, might repeal any statutes 
made since his accession ; above aU it was Parhament, em- 
bodying the acts of Convocation, that made the Kling the 
legal head of the national Church, and it was Parhament that 
passed the many acts of attainder which give a tragic colour 
to the concluding years of this reign. 



Sect, iii § 3 THE TUDORS 39 

In two respects we see the Crown in the reign of Henry VIII 
developing a policy and exercising powers, doubtless then 
essential, which became formidable when, as happened in the 
succeeding reigns, individuals began to desire a free expres- 
sion of opinion on matters affecting Church and Common- 
wealth, and when Parhament revived its interest in pubhc 
affairs. 

(1) One of these developments of executive power is mani- 
fested in the judicial action of the Council. The administra- 
tion of the Common Law had been committed to the three 
great Courts, the King’s Bench, the Common Bench, and the 
Exchequer. The imperfections of the Common Law were 
supplemented in the Chancery, where the Chancellor was the 
mouthpiece of the King’s grace, but the indefinite residue of 
the judicial powers of the King was administered by the 
Council. Of the obscurity which overhangs the growth of 
these powers, and of the relations of the Council and the 
Star Chamber, we will speak in a later chapter. Here it is 
enough to note the compass and detail of the judicial work 
which the Council is found to be doing when, after a long 
gap in its records, we can once more foUow its action in the 
reign of Henry VIII. ^ 

These powers were not designedly exercised by the Crown 
at the expense of the liberties of the subject. The Common 
Law Courts were hmited both in scope and in process, costly 
and difficult of access to poor men, they were not effective 
against rich or powerful wrongdoers;^ conspiracies which 
survived from the dynastic wars needed to be met by prompt 
and secret action ; ecclesiastical changes, and the growth of 
a Press, raised new questions to which existing rules of law 
supplied no answer. Petitions for redress of grievances were 
laid before the Council; often it was only here that justice 
could be obtained speedily and at small cost by the poor ; 
often too it was only here that justice could be obtained at 
all by the weak. It was only by degrees and virtually under 
the Stuarts that the Court of Star Chamber became a Court 

^ No regular record of the proceedings of the Coimcil is extant between 
1435 and 1540. As to the variety of judicial business transacted by the 
Council in the reign of Henry VIII, see Proceedings and Ordinances of the 
Privy Council, vii, p. xxv. Cf. Baldwin, The King^s Council, pp. 428-48. 

^ Collectanea Juridica, ii. 14. 
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for the restraint by an arbitrary procedure of the free expres- 
sion of opinion on political subjects, that it enforced illegal 
proclanaations by unauthorized penalties, that it no longer 
supplemented but interfered with the ordinary course of 
justice in the Courts of Common Law, and could be made 
a formidable engine of oppression. 

(2) Henry VIII began the practice of increasing the num- 
bers of the House of Commons by additions to the consti- 
tuencies, a pohcy which was developed, in the hands of his 
successors, by a free use of the prerogative in granting 
charters to towns. 

The statutory requirement that a member should be resi- 
dent in his constituency had fallen into disuse,^ and a seat in 
Parhament had not yet begun to be an object of ambition. 
Henry VIII had therefore no great difficulty in procuring the 
election to the House of Commons of many members who 
held places at the pleasure of the Crown, or who hoped to 
obtain such places, or who for one reason or another were 
willing to vote as the King or his minister might direct. The 
successors of Henry VIII^ were not content to rely upon 
influence over existing constituencies ; they issued writs of 
summons to boroughs which had never heretofore sent mem- 
bers, a process followed usually by a charter of incorporation, 
conferring upon the borough the privilege of sending mem- 
bers, and regulating the rights of election. In this way the 
numbers of the House of Commons were increased by more 
than one hundred members in the reigns of Edward, Mary, 
and Elizabeth, and the growing independence of Parliament 
was sought to be restrained by a larger infusion of nominees 
of the Crown. 

The raising of loans without prior consent of Parhament, 
the exercise of a wide and indefinite jurisdiction through the 
Privy Council, and the acquisition of a Parhamentary in- 
fluence by an increase of the representation and by the intro- 
duction of placemen and courtiers into the House of Commons, 

^ See vol. i; Parliament, pp. 98, 367. 

^ The constituencies added by Henry VIII, though considerable in 
number, were places which might reasonably demand representation: 
Cheshire and Chester, Monmouthshire and Monmouth, the towns and 
coTmtiea of Wales. The incorporation of these territories in England as 
integral parts demanded representation. 
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constitute the chief examples of prerogative and royal influence 
in the reign of Henry VIII. Many deeds undoubtedly cruel 
and unjust were done, and laws were passed which placed 
a dangerous power in the hands of the Crown ; but to these 
matters Parliament was made a party, and any blame must 
be divided in such proportions as the student of history may see 
fit between a King who loved his own way, a complaisant legis- 
lature, and a people which was willing to forgo some measure 
of constitutional liberty for the sake of order and peace. 

Under Edward VI and the Tudor queens the jurisdiction 
of the Council pressed more heavily upon freedom of opinion, 
and the franchise was conferred upon boroughs which were 
never intended to exercise an independent choice of mem- 
bers. Yet, in spite of the exceptional influence and control 
which these monarchs exercised in Council and in Parliament, 
we find that a complicated machinery is growing up which 
needs to be put in motion before effect can be given to the 
King’s decision in the detail of administration; his wiU is 
aU-powerful, but it must be expressed through his servants. 
Edward IV had been told already, by Markham, C.J., that 
he could not effect an arrest in person,^ and James I had to 
learn that the King could not sit as judge in his own Courts.^ 
An Act of Henry VIII^ requires the concurrence of three of 
the King’s servants for affixing the great seal, and the re- 
corded Acts of the Council in the reign of Edward VI make 
various provisions as to the official signatures necessary to 
authenticate a document signed under the King’s own hand.^ 
It was held in Ehzabeth’s reign that a royal order was not 
a sufficient authority for the issue of the royal treasure.® 

§ 4. The Stuabts 

When James I came to the throne it was no longer easy to 
manage Parhament as it had been managed by the Tudors. 
The House of Commons had questioned some of the additions 
made by Ehzabeth to the representation. It took an early 
opportunity of disputing the right of the Crown to interfere 
in elections or to determine disputed returns. The Stuarts 

^ 2 Co. Inst, 186. ^ Prohihitions dd Roy, 12 Co. Rep. 64. 

^ 27 Hen. VIII, c. 11. 

^ Acts of the Privy Council, iii. 366, 411, 500. ® 11 Co. Rep. 92. 
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did not venture to use to any extent the prerogative which 
the Tudors had so freely exercised of summoning boroughs 
by writ or conferring the right to representation by Charter.^ 
The additions to the representation made in the reign of 
James I were in almost all cases revivals of rights fallen into 
disuse. But James I and Charles I raised other and bolder 
issues. The judicial powers of the Privy Council exercised in 
the Star Chamber, and the power of appointing and dismiss- 
ing at pleasure the judges of the superior Courts, enabled the 
Crown to interfere with the freedom of the subject, to legis- 
late and to tax in defiance of Statutes passed in earher times, 
in defiance even of the Petition of Right, which was aimed 
at existing encroachments of the prerogative. 

It is possible that the difficulty of managing Parliament or 
increasing the number of its members may have induced the 
Stuarts to fall back upon unparliamentary methods, especially 
as Parhament was unduly reluctant to grant adequate sup- 
plies to meet emergent needs. But the circumstances of the 
time offered some justification for these methods. The decay 
of feudalism left men in want of some theory of political duty 
which should supply the place of the feudal bond, and the 
Reformation, which broke up the unity of Western Christen- 
dom, created the new problem of a national Church. The 
theory of the divine right of kings offered a solution of these 
difficulties, and it was eagerly embraced by the Stuarts and 
accepted by many of their subjects. Under the Tudors a 
desire for settled government had reconciled men to encroach- 
ments on liberty of person and security of property, and had 
encouraged the King to use the royal powers with freedom 
and boldness. 

But those powers did not rest on pohtical sentiment only; 
they had a firm basis in the control which the Crown pos- 
sessed over the course of law. 

So long as the King could use the indefinite jurisdiction 
of the Star Chamber for the infliction of punishments for 
political offences, it was possible for him to issue proclama- 
tions which would be enforced by fine or imprisonment in the 

^ In Ireland, on the other hand, James I shamelessly packed his ParHa- 
ment asserting his absolute discretion: 'The more the merrier, the fewer the 
better cheer.’ 
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Star Chamber, although disobedience to them might not 
constitute any offence recognizable by the Common Law 
Courts.^ It is true that the use of this power by James I 
led to a precise definition by Sir E. Coke of the legal effect 
of such proclamations, a definition which is the locus classicus 
for the statement of the relations of Parliament and Crown 
in the making and enforcement of law.^ But, so long as the 
Star Chamber was available for the enforcement of proclama- 
tions, there existed a judicial power residing in the executive, 
limited by no settled rules, exercisable at the royal discretion, 
and alleging the interests of government as the ground of its 
exercise. 

Nor did the King’s control of justice stop at the Star 
Chamber. He had an absolute power in the appointment and 
dismissal of judges: the judicial bench was, as to promotion 
and tenure of office, at his mercy; without exaggerating 
charges of corruption and subserviency, it is plain that self- 
interest as well as the traditions of a hundred years would 
lead the judges to take a broad view of the extent of their 
master’s prerogative. Coke’s dismissal was a cogent warning. 
And the course taken by the judges went far beyond mere 
latitude in the interpretation of the law ; it led them to a 
point at which the sanction and vahdity of the law might 
be called in question, when the medieval maxim of the sub- 
jection of the king to the law was negated. 

When a subject refused to pay a duty imposed or a tax 
levied without express consent of Parliament, the Courts, if 
they did their duty as we — ^in agreement with Coke — under- 
stand it, were bound only to consider whether there was 
authority by Statute or at Common Law for the demand 
made by the Crown. If an emergency necessitated the raising 
of money without the consent of Parliament, the Courts were 
not concerned with the existence of such an emergency ; their 
business was to interpret Statute and Common Law. Immi- 
nent peril might justify the Crown in overstepping its legal 
powers, even after due allowance was made for the expansion 
of such powers in emergency ; but the justification should be 
recognized, not in a decision by the Courts that in such cases 

^ Gardiner, History of England, viii. 73, 77. 

^ Vol. i: Parliament, p. 343; Case of Proclamations, 12 Co. Rep. 74. 
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as he might consider to be of national emergency the law did 
not bind the King, but in an Act of Indemnity passed by 
Parliament to reheve those who had done the royal bidding 
in breach of the law. 

Nevertheless, the judges of James I and of Charles I were 
for the most part of the opinion of Bacon, ^ that their business 
was not merely to declare the law but to support the Govern- 
ment, to be 'hons under the throne ’ circumspect not to check 
or oppose any points of sovereignty. Acting on this theory 
they developed a doctrine of the discretionary prerogative 
which virtually set the Kdng above the law. If, whenever 
a subject resisted an illegal demand, the Courts held that the 
demand was justified by a discretionary power resident in 
the King, they reduced themselves to a choice of difficulties. 
Either they must consider the circumstances of each case, 
must determine whether the use of this discretionary power 
was needed, and so must assume the deliberative functions 
of a Council of the Crown, or they must leave it to the King 
to say .when this power should be used, and in that way 
must set the Crown above the law. 

The last was the course which the judges adopted.^ They 
thereby made the Edng independent of Parliament so far as 
revenue was concerned. Nor did their action affect revenue 
alone : all attempts to define the prerogative by rules of law 
were rendered nugatory when the Courts held that it was of 
the essence of prerogative to decide whether or no the law 
of the land should be observed. The powers in respect of 

^ Gardiner, ii. 191 j iii. 2-8. 

^ ‘In cases touching the prerogative, the judgement shall not be accord- 
ing to the rules of Common Law.’ 

‘The king’s power is two-fold, ordinary and absolute. . . . The absolute 
power of the king is apphed for the general benefit of the people, and is 
salus popuU, as the people is the body and the king the head ; and as the 
constitution of the body varies with time, so varies this absolute law, accord- 
ing to the wisdom of the king, for the common good.’ Judgment of Court 
of Exchec[uer in Bates's Case (1606), 2 St. Tr. 371. See also vol. i: Parlia- 
ment^ p. 361. 

‘That which is now to be judged by us is, whether one committed by the 
king’s authority, no cause of commitment being set forth, ought to be delivered 
on bail, or to be remanded to prison.’ The Court of King’s Bench held that 
one so committed ought not to be delivered; Darnel's Case (1629), 3 St. Tr. 
1. The Court was, however, virtuaUy boimd by the view of the. judges given 
in 1592 as in 1 Anderson’s Rep. 297. 
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legislation which the Star Chamber gave to the King by the 
enforcement of proclamations, though contrary to law, the 
Common Law Courts gave him, and as little in accordance 
with the rules of law, where the money, or the liberty, of the 
subject was concerned. 

The Long Parliament took away the jurisdiction of the 
Privy Council in civil and criminal matters, and in so doing 
struck off the most formidable branch of the royal preroga- 
tive. It also in unmistakable terms precluded the King from 
raising money without consent of Parliament. But the epi- 
sode of the Commonwealth did far more than legislation 
could do to affect the powers of the Crown as then existing. 

The prerogative of the English king had not rested on an 
armed force for its maintenance, but on custom and respect 
for law, and to some extent on imagination, and an accep- 
tance of the existing order of things as a part of the scheme 
of nature. The issue of the war between King and Parlia- 
ment showed that there was no such miraculous attribute in 
allegiance or in the prerogative as would enable the King and 
his followers to resist superior numbers or superior organiza- 
tion. The nation learned that, in the last resort, force could 
keep the King within the bounds of law unless he had a 
greater force at his back. This greater force, now that feudal- 
ism had passed away, was represented by a standing army. 
The right to maintain a standing army became a practical 
question from the time of Cromwell. 

And there remained within the limits of law a formidable 
weapon — ^the King could still dismiss the judges at pleasure. 
No attempt was made by Charles II to use this power in 
order to raise money : it would have been dangerous here to 
trifle with the stringent legislation of the Long Parliament, 
and Charles, alike from levity of temper and practical clever- 
ness, was disinclined to run risks or to disturb his enjoyment 
of life for a mere extension of the powers of the Crown. The 
corruption of the House of Commons and the establishment 
of a system of Parliamentary influence were a safer and more 
effective way of getting what he wanted. When this failed 
he used his influence over the Courts to attack the charters 
of the boroughs, and the charters, when forfeited or surren- 
dered, were remodelled so as to secure the ascendancy of 
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royal will in the choice of members. Finally, "with the aid of 
French subsidies he dispensed with Parliament, but death 
cut short any plans he may have meditated to restore royal 
power. When the unhappy James II desired to get rid of the 
Statutes passed for the security of the Enghsh Church, the 
powers of the Crown over the judges were again used to 
obtain a judicial sanction for illegal acts. The King desired 
to dispense with the operation of a Statute and to do so with 
the sanction of the Courts of Law : he raised the question by 
means of a suit brought against the man in whose favour the 
dispensation was given, and secured such a decision^ as he 
desired from a Bench reconstituted for the purpose.^ Nor was 
he content with the misuse of the dispensing and suspending 
powers : the Commonwealth had taught him the importance 
of a standing army, and a standing army was in course of 
creation when the Revolution came upon him. 

The Bill of Rights recited all the outstanding points of 
dispute between King and subject, the right to suspend laws 
or to dispense with their operation, the right to maintain a 
standing army among others, and decided them against the 
King ; and the Act of Settlement took from the King the last 
of the prerogatives which enabled him to interfere with the 
course of the Common Law, or to override Statutes, when it 
provided that the judges should hold their office during good 
behaviour, but might be dismissed upon address of both 
Houses of Parliament. 

Henceforth the theory of divine hereditary right, destroyed 
by the expulsion of James II and the negation of the rights 
of his innocent son, lived on only in the imaginations of those 
who mingled pohtics with romance. The Crown becomes the 
official representative of the community, to carry out its 
wishes so far as they are expressed or can be ascertained. 

IV, THE PREROGATIVE SINCE 1688 
§ 1. The Dependeistce oe the Crown upon Parliament 

The legislation of the reign of William III had done two 
things in respect of the royal prerogative. It had defined the 

^ Qodden v. Hales (1686), 2 Shower, 275, 

® The Chief Justice of the Commoii Pleas and the Chief Baron of the 
Exchequer with two puisne judges were dismissed. 



Sect, iv § 1 CONSTITUTIONAL MONARCHY 47 

legal rights of the Crown, and it had taken from the Crown 
the means of controlhng the interpretation of those rights. 

But, although in all administrative acts the King’s pleasure 
could only be expressed through officers amenable to the 
Courts of Law, the determination of matters of general pohcy 
and the choice of ministers remained unaffected. In respect 
of these two things remained to be done in order to bring the 
exercise of the prerogative under the criticism and super- 
vision of the estates of the realm. The first of these was to 
compel the Crown to have frequent recourse to Parhament, 
the second was to bring the choice and the action of the Kang’s 
ministers under some sort of Parhamentary control. 

The first of these objects was attained when Parliament 
limited the King’s life revenue to such a sum as would barely 
enable him to conduct the civil business of government ; when 
it legahzed the standing army, and granted supplies for the 
national armed force every year, and for no more than a year. 

The second was the gradual result of all the preceding 
limitations, whereby the King was made dependent upon the 
goodwill of Parliament for money and for legislation. His 
power over the purse was further limited by the appropriation 
of supply, and the fate of Danby^ proved the danger of relying 
on royal commands as a defence. Nor, under the Bill of 
Rights, could a pardon granted beforehand shelter a minister 
from impeachment behind the irresponsibility of the Crown. 
He could not add to the borough representation by giving 
charters, for the Commons were prepared to question his 
right to add to their number: he could not tamper with 
existing boroughs by the forfeiture and remodelling of their 
charters, for the judges before whom the validity of such 
charters would be contested were no longer under his control, 
nor could the Crown risk the unpopularity of assaulting these 
jealous bodies. 

Thus between 1688 and 1701 the King was precluded from 
the use of force, the misapplication of public money, the per- 
version of law ; and was compelled to have recourse, in a 
country partly hostile, continually to a House of Commons 
whose composition he could not alter, and whose members 
he could not intimidate. He might, however, attempt the 
1 (1679) 11 St. Tr. 599. 
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corruption of tlie constituencies, and lavish public money for 
the acquisition of illegitimate power. George III was the last 
king who used this advantage, and thus lost an Empire. The 
King might also influence individual members by induce- 
ments of personal advantage. Hence Parliament inserted a 
clause in the Act of Settlement which never came into force, 
making office or place of profit, held of the Crown, incom- 
patible with a seat in the House of Commons, and hence the 
legislation of 1707, and the official disqualifications created 
by subsequent Statutes.^ 

The House of Commons, in thus disabling office-holders, 
had failed to see that it had more to gain by bringing the 
King’s ministers into dependence upon itself than by cutting 
itself adrift from the executive in fear of royal influence upon 
legislation, and, when the clause was repealed, ^ it seems that 
the essential point of the action was ignored. Through 
ministers alone could the Crown effectually communicate its 
wants to Parhament, and Parliament, by the readiness or 
reluctance with which it met the needs of the Crown, could 
indicate the amount of satisfaction with which it regarded 
the persons whom the Crown employed to conduct the 
business of government. 

Since the Bill of Rights and the Act of Settlement have 
brought the prerogative within legal bounds which the King 
cannot transgress, it remains to ask, What is the discretionary 
power of the King, as the executive of the country, within 
those bounds ? And the questions to be asked are three — 

(1) Is the King free to appoint and retain such Ministers 
as he chooses ? 

(2) What is the influence of the King in the settlement of 
general pohcy ? 

(3) How may the King act in matters of administration ? 

§ 2. Paeliament and the Choice oe the Ministers oe 

THE Crown 

Here is the only important point of contention between 
Crown and Parliament since the Revolution. The Eang has 
claimed to choose ministers irrespective of the wishes of the 
^ Vol. i: Parliament, pp. 85, 101. 

^ Jenks, Parliamentary England, pp, 114^19; 4 Anne, c, 8, s. 28. 
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House of Commons; the Commons have insisted that the 
ministers of the Crown shall be chosen from the political 
party which is in a majority in the House, and that their 
tenure of office shall depend on the retention of the confidence 
of that majority. 

The composite Ministries of 1689-96 gave way to the Whig 
Ministry of 1697, as perhaps on the advice of Sunderland^ 
William III recognized that he must rely upon one party or 
another if he wanted the support of a majority of the House 
of Commons for his policy ; the Whig Ministry of 1697 passed 
by degrees into the Tory Ministry of 1700, as William per- 
ceived that a change of feeling in the country, represented 
by a change in the balance of power in the House of Commons, 
rendered desirable a corresponding change in his advisers. 
But Wilham never contemplated responsible government, 
and it was in the reign of Anne that the necessary dependence 
of the Queen and her advisers upon one or other of the two 
great political parties became strongly marked. 

Godolphin, the Lord High Treasurer, and Marlborough, the 
Captain-General, in the first Ministry of Anne, found the 
country committed to a European war the pohcy of which 
they approved. In this they differed from the bulk of the 
Tory party to which they belonged. They tried to create out 
of existing parties a following for themselves, but they had 
to learn by experience that it is difficult for more than two 
parties to exist where pohtical feeling is strong. At this time 
there were two parties and no more. The Whigs were for 
war with France, for religious toleration, and for the Hano- 
verian succession. The Tories were for peace, were averse to 
standing armies, staunch upholders of the privileges of the 
Church, and somewhat lukewarm in their sentiments towards 
the Electress Sophia. 

At the beginning of Anne’s reign the war was the dominat- 
ing feature in the policy of the country, and Marlborough and 
Godolphin on this point were not in accord with the bulk of 
the Tory party, nor did they favour the Anglican fervour of 
Nottingham ; they could not convert their friends nor form 
an independent party of their own, and they were thus com- 
pelled to rely upon the support of the Whigs. In time the 

^ Cf. Jenks, Parliamentary England, pp. 86, 87, 
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Whigs claimed office as the price of support. But Anne was 
a Tory, and, though her chief ministers were willing to ally 
themselves with their political opponents, the Queen resented 
their demand that she should employ persons whose opinions 
she disliked. But the elections of 1705 gave the Whigs a real 
majority, and Anne was induced to replace the Tory Lord 
Keeper by the Whig leader in the Commons. When later in 
the full tide of military success Godolphin and Marlborough 
made the dismissal of Harley a condition of their retaining 
office, the Queen reluctantly dismissed Harley, and with 
equal reluctance allowed the great offices of State to be filled 
by Whigs. But she watched the tmn of popular feehng, and 
when she became assured from the Sacheverell episode^ that 
this was running in her favour, and that the Whigs were un- 
popular, she dismissed them en Tmsse and recalled Harley 
and St. John. Her action was fully homologated by the vic- 
tory given on the dissolution to the Tories. 

In the history of the time the rudiments of party govern- 
ment appear. The personal wishes of the Queen have great 
influence; a ministry does not necessarily stand or fall to- 
gether, but ministers of one party may replace ministers of 
another by a gradual process of change. And yet the opinion 
of the country represented by a majority in the House of 
Commons determines the Queen’s choice, and by that opinion 
she must abide. 

The first two Hanoverian kings were necessarily depen- 
dent upon the party which had placed their dynasty upon 
the throne. Political interest had languished throughout the 
country, but Parliamentary management^ in the hands of 
Walpole became a means of securing a working majority to 
a minister who knew its secrets. Thus the House of Commons 
was used by the party managers to put pressure upon the 
King, and George II was constrained, not without grumbling, 
in 1744 to part with Carteret whom he liked, in 1746 to 
employ Pitt whom he detested. George III tried, and not 
without success, to get the machinery of Parliamentary cor- 
ruption into his hands, to break up parties, and to destroy 

^ (1710) Hallam, Const. Hist. iii. 204. 

^ See vol. i; Parliament, pp. 373, 374. 
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all sense of collective responsibility in his ministers.^ But the 
jealousy which was stirred by this extension of royal influence 
gave a new life to party loyalty. For the first time since the 
Jacobites had fallen out of practical politics, we now find a 
party, the Rockingham Whigs, bound together, not as em- 
barked in a joint adventure in search of office, but as sharing 
some sort of common opinion as to the relations of King and 
ministers in the Constitution. 

Little as the Parhaments of the eighteenth century could 
be said to represent the wishes of the people, yet the revival 
of political interest, stimulated by the war of American Inde- 
pendence, did put some constraint upon the inchnations of the 
King. PubKc opinion compelled the retirement of North 
(1782) ; confirmed the King’s action in dismissing the Coali- 
tion Ministry (1783) ; and gave to the younger Pitt a majority 
in the Parliament of 1784, which made him comparatively 
independent of royal intrigues. This awakening of public 
opinion was intermittent, but, as the eighteenth century 
closed, the House of Commons became more independent; 
the grosser forms of corruption disappeared with Lord North. 
Still the hkes or dislikes of George III could make or mar 
the fortunes of statesmen, could induce the ignominious 
resignation of Pitt in 1801, and drive the Ministry of Gren- 
ville from power. The influence of the royal wishes, though 
waning, was still perceptible throughout the Regency and 
the reign of George IV Canning in 1812 insisted on his right 
of choice. 

The Reform BiU of 1832 made the House of Commons 
representative of the rising middle class and the manufac- 
turing interest. Weight was thus given to a Parliamentary 
majority, and the increased interest in politics which creates 
and enforces party loyalty held the majority together. The 
pressure of such majorities upon the choice of the Crown 
now became irresistible. William IV did not ultimately resist 
it, and on Wellington’s resignation accepted Grey as Prime 
Minister. The statement often made and long believed that 

^ Excuses may be made for George HI by insisting on the lack of 
solidarity in ministries, but it is useless to ignore his lack of political insight. 

® TTia assent to the Roman Catholic Relief Act, 1829, is a significant 
contrast with George Ill’s position. For the discussion in 1812 see Pari. Deb., 
1st Ser. xxiii. 249 
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he dismissed Lord Melbourne’s Ministry upon personal 
grounds, can no longer be accepted after the full account 
given by Lord Melbourne of the circumstances under which 
liis Ministry came to an end.^ Queen Victoria invariably, if 
reluctantly,^ accepted the decision of the country as shown 
by a general election or a vote in the House of Commons. 
Ministers are the Bang’s servants, but they are chosen for 
him by the unmistakable indication of the popular wishes 
given at the polling booth or in the division lobby.^ Legal 
theory and actual practice here, as elsewhere in our Constitu- 
tion, are divergent. The occasions when the choice of a Prime 
Minister has practically rested with the Sovereign are not real 
exceptions to this statement. Party lines may, for a time, 
become indefinite. They were so after the break up of the 
Conservative party in 1846, when the Coahtion Government 
of Whigs and Peehtes was formed by Lord Aberdeen in 1852. 
A more striking instance is that of the formation of a new 
Ministry in 1931. Or the leader of the party may not be 
obvious and paramount. Such was the case in 1859, when 
Queen Victoria, doubting if either Lord Palmerston or Lord 
John Russell would consent to serve under the other, asked 
Lord Granville to make an attempt, which proved ineffectual, 
to form a Government in which these two magnates would 
consent to serve under him. Similarly in 1894 the Queen’s 
selection of Lord Rosebery was possible only because no 
Liberal statesman commanded the full support of the party 

§ 3. The Crown and its MtoisTERs in the Determination 

OF Policy 

The business of government, like all other business, passes 
through two stages — ^the determination of pohcy or principle, 
and the working out of detail ; the settlement of what is to 
be done, and the doing of it. 

^ MdhournB Papers, pp. 220-6. 

^ Viscoimt Gladstone, After Thirty Years, pp. 356-9. 

® Thus in Dec. 1916 Mr. Lloyd George’s selection as Prime Minister was 
due to the fact that inquiry elicited that a ministry under Mr. Bonar Law 
would not have been sustained on a division ; cf . Addison, Politics from 
Within, ii. 267-76. 

^ Morley, Life of Gladstone, iii. 512, 513; Oxford, Fifty Years of Parlia- 
ment, i. 223-34. 
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The general policy of the country, its foreign relations, 
proposed legislation, the principles of departmental manage- 
ment, are discussed and settled at the meetings of those 
great officers of State who are party leaders, and constitute 
the body known as the Cabinet, of which more hereafter. 
At these meetings the Sovereign has ceased to be present 
since the death of Anne. At meetings of the Privy Council 
the Sovereign is personally present, but the business at such 
meetings is of a formal character. When first the discussion 
of general questions of policy passed from the Privy Council 
to that inner circle of advisers which we call the Cabinet, 
a period which we may fix at the commencement of the reign 
of Charles II, the Sovereign presided alike in Cabinet and 
Council: the personal opinion and wishes of Charles, of 
William and of Anne,^ formed an important factor in the dis- 
cussions which took place and in the conclusions reached. 
George I had difficulties in understanding our language, 
which made his attendance at these meetings alike useless 
and irksome. He absented himself after 1717, and his ex- 
ample has been so consistently followed as to have become 
a settled custom. ^ 

But the custom introduced by George I had far-reaching 
effects. The absence of the Sovereign from the meetings of 
ministers, at which the general policy of government is dis- 
cussed^ and settled does not alter the legal rights of the 
Crown, the legal liabilities of its ministers, or their legal 
relations to one another ; but, if ministers are to settle affairs 
of State at meetings from which the King is absent, some one 

^ See a curious note by the editor of the HardwioJce State Paper<s, ii. 482. 

^ Todd {Parliamentary Government in Englandf ii. 115) records three 
instances of occasions on which the King has been present at a Cabiuet 
meeting since the accession of George I. Two of these are formal meetings 
to lay before the King the draught of the speech to be made at the opening 
of Parhament (Hardwicke, Life, ii. 231 ; Hervey, Court of George II, ii. 555) : 
the third is of very doubtful authority {Waldegrave Memoirs, p. 86). As 
exceptions from the established rule they are whoUy unimportant. Note, 
however, that up to 1837 the Sovereign continued to attend Cabinets for 
the purpose of considering pardons ; Thomson, Secretaries of State, 1681-1782, 
p. 110. Moreover, George I at first attended from time to time; Turner, 
The Cabinet Council, ii. 92-100, who cites some other cases. 

® Responsible government in the Dominions was marked by the Gover- 
nor’s ceasing to preside in Cabinet; in Canada this was accomplished under 
Sir E. Head in 1854; Can. Hist. Eev. xiii. 376-8. 
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must preside at these meetings. The Prime Minister comes 
into existence, and the Crown recedes into the background. 

No doubt it is through the agency of the Crown that 
ministers carry a policy into effect. If the King refuses to sign 
the necessary documents, or give the necessary assent, the 
thing which ministers wish to be done cannot be done. But 
ministers may say that they will not remain ministers unless 
their policy is carried out and Parliament may say, and the 
electorate may support it in saying, that it will have no other 
ministers and no other policy. The absence of the King from 
the Cabinet deprives him of a voice in the determination of 
that policy. A king who presides at a discussion upon which 
a decision is formed, and can note the views of his individual 
ministers, exercises an influence obviously greater than that 
of a king who merely receives the final decision of his minis- 
ters as the result of their collective opinion. The position of 
affairs has been reversed since 1714. Then the King or Queen 
governed through ministers ; now ministers govern through 
the instrumentahty of the Crown. 

Another result of this retirement of the Sovereign from 
meetings of the Cabinet was to make him as free from 
responsibility in the determination of general policy as he 
had been for a long time in executive action. This could not 
be while the King took an active part in the discussions at 
which the pohcy of the country was settled. He was not 
regarded as free from such responsibility by his ministers, nor 
did he so regard himself. Danby, in 1679, formally pleaded 
a pardon under the Great Seal in bar of an impeachment. 
Somers, in 1701, alleged the King’s command as his warrant 
for affixing the Great Seal to powers to treat and ratifications 
of treaties, and disavowed all responsibihty for the terms of 
the treaties.^ William III complained that the hesitating 
advice of his ministers threw upon him the responsibility of 
directing the movements of the fleet.^ Yet he was not usually 
wanting in self-reliance, and Sunderland regretted that he 
did not oftener ‘bring his affairs to be debated’ before the 

^ Queen Victoria repeatedly had to yield on reminders that the alterna- 
tive was the resignation of her ministers; cf. Lee, King Edward VII, ii. 34, 
42-4. 2 1272. 

® Shrewsbury Correspondence (Coxe), p. 68. 
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Cabinet.^ It would seem as though the provision of the 
Act of Settlement, that a pardon should not he pleaded in 
bar of an impeachment, was designed rather to secure the 
liabihty of the minister than to remove that of the King, 

The beginning of the change is noticeable in a curious 
debate^ in 1711 on a motion of censure on the Queen’s minis- 
ters for the mode in which they had carried on the war. ^For 
several years past’, said Lord Rochester, 'they had been told 
the Queen was to answer for ever 5 rfching ; but he hoped that 
time was over ; that according to the fundamental constitution 
of this kingdom Ministers are accountable for all/ 

It was doubtless largely due to the position occupied by 
the first Hanoverian kings that the non-intervention of the 
Crown in active political discussion passed so rapidly into a 
settled convention. But it was also inevitable that, when the 
primary responsibility of ministers came to be acknowledged, 
the King could not continue to act alone. If ministers are 
responsible for every act of the Crown they may fairly insist 
that such responsibihty should not be laid upon them with- 
out their knowledge and consent. Hence there has come 
about a change in the whole character of the relations of the 
Crown to its ministers, since the reign of Anne. No act of 
state can be approached, resolved upon, or done, without the 
inevitable intervention of the responsible minister. 

William III arranged the terms of the first Partition Treaty 
and induced Somers and Vernon to send him powers in blank, 
to enable him to conclude a peace with France on terms to 
which they were only permitted to give a hurried and formal 
approval.^ Anne wrote dispatches and interviewed ministers.'^ 
Neither George I nor George II seems to have acted inde- 
pendently of his ministers in matters of executive govern- 
ment, foreign or domestic. Complications might well have 
arisen out of the martial instincts of George II, combined 
with his position as Elector^ of Hanover. But he acted on 
the advice of his responsible ministers, and refrained, in 1729, 
from challenging the King of Prussia to a personal combat, 
^ Hardwicke State Papers y ii. 461. 

2 Park Hist. vi. 972. ® Pari. Hist. v. 1246-8, 1262. 

^ Bolingbroke Letters, 26 Dec. 1710-23 Oct, 1711. 

^ Cf. Ward, Great Britain and Hanover (1899); Chance, George I and the 
Northern War (1909). 
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and refused, in 1735, the flattering offer that he should take 
command of the Imperial army of the Rhine. ^ 

George III, though he used all the resources of prerogative 
in the choice of ministers and in appointments to offices, 
never held private communications with foreign ministers. 
George IV for a short time broke through this rule, but Canning 
when he became Foreign Secretary insisted on its observance.^ 
'I should be very sorry", he says in 1825, ‘to do anything at 
all unpleasant to the King, but it is my duty to be present at 
every interview between His Majesty and a foreign Minister." 

The Sovereign does not, constitutionally, take independent 
action in foreign affairs: everything which passes between 
him and foreign princes or ministers should be known to his 
own ministers, who are responsible to the people for pohcy, 
and to the law for acts done. The private letters addressed 
by Queen Victoria and the Prince Consort to foreign princes, 
or received from them, if they touched upon pohtics, were 
shown to the Prime Minister or to the Foreign Secretary, or 
to both.^ Edward VII was deeply interested in foreign pohcy, 
but always acted with the full assent of ministers.^ But this 
was quite consistent with interviews on various occasions 
with foreign representatives without the presence of any 
British official.^ 

But, though the Sovereign of this country takes no inde- 
pendent action in foreign pohtics, and Edward VII never 
acted against ministerial advice, his interest in such questions 
is necessarily keen, his knowledge extensive, and the extent 
to which he may influence or assist his ministers in the settle- 
ment of diplomatic issues is considerable. 

The circumstances attending Lord Palmerston’s dismissal 
in 1851 show that Queen Victoria required to be clearly in- 
formed as to aU communications with foreign powers, and 
to have an opportunity of expressing an opinion before any 
action was taken by her ministers.® And the memoirs of the 

^ Lord Hervey, Court of George II, i. 127; ii. 6. 

® Stapylton, George Canning and His Times, p. 433. 

® Martin, Life of the Prince Consort, iv. 433 ; cf . her action in 1897 {Letters, 
3rd Ser. iii. 150-62) in favour of Greece. 

^ Lee, King Edward VII, ii. 725-35. 

® e.g. with Isvolsky in 1904; ibid. 283-7. 

® Pari. Deb., 3rd Ser. csbc. 90. 
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years 1859, 1861, and 1864 furnish abundant evidence of the 
influence which the Sovereign of this country may exercise 
on diplomatic issues. In 1859/ and 1864/ in European issues, 
and as regards the recognition of the Southern States in the 
Civil War,^ Queen Victoria pressed upon Lord Palmerston 
and Lord John Russell the views entertained by a majority 
of the Cabinet, in opposition to the adventurous or meddle- 
some Lines of conduct to which those two distinguished states- 
men were respectively inclined. Royal influence saved the 
country from the risk, at any rate, of becoming involved in 
a European war. In 1861 a grave crisis in our relations with 
the United States resulted in a happy issue, largely owing 
to the redrafting of a dispatch by the Prince Consort, who 
was at that moment stricken with mortal illness.^ But the 
Queen’s objections in 1 890 to the surrender of Heligoland were 
overruled. 

The same rule apphes in domestic affairs. When George IV 
desired that the prerogative of mercy should be exercised in 
the case of a person sentenced to death in Ireland, and wrote 
privately to that effect to the Lord Lieutenant, Sir Robert 
Peel, at that time Home Secretary, remonstrated with him 
strongly on the impohcy of his action ; intimating also, very 
plainly, that the advice of the minister responsible for the 
exercise of this prerogative ought to have been taken before 
the King wrote to the Lord Lieutenant. The King gave way 
Nor in 1891 did Queen Victoria persist in her desire to save 
the Senapati of Manipur from the scaffold. 

And this responsibility is clearly understood and accepted 
by ministers. Perceval and Canning indeed refused to accept 
responsibihty in 1807 for the dismissal of their predecessors, 
but even then their views were contested and are now obso- 
lete. When, in 1834, Sir Robert Peel accepted office in suc- 
cession to Lord Melbourne, he beheved, erroneously, that 
Melbourne had been dismissed by the King, and he recognized 

^ Fitzmaurice, Life of Lord Granville,!. 349-61. Cf. A. Fitzroy, Memoirs, 

i. 264 f. ^ Ibid. 459-70; Letters, 2nd Ser. i. 168. 

^ Gardiner, Life of Sir W. Harcourt, ii. 611. On this head Gladstone also 

was in the rainority. 

* Martin, Life of the Prince Consort, v. 422. 

® Wellington Dispatches, Civil S. vi. 313, 319; Parker, Sir Robert Peel, 

ii. 146-51. 
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that by taking office he had made the dismissal his own act. 

'I should/ he says, ‘by my acceptance of the office of First 
Minister, become technically, if not morally, responsible for 
the dissolution of the preceding Government, though I had 
not the remotest concern in it.’^ 

§ 4. The Crowh ahd its Mhhstees ih Actioh 

The King is practically irresponsible for the conduct of 
Government. ‘Ministers’, in the words of Lord Eochester, 
‘are accountable for all.’ If the affairs of the nation are ill 
conducted ; if the policy of the Foreign Office involves us in 
war, or otherwise complicates our relations with other States ; 
if the War Office, the Air Ministry, and Admiralty leave us 
insufficiently provided with men, arms, ships, and aeroplanes ; 
if the Home Secretary misdirects the use of the prerogative of 
mercy, the ministers of the day collectively or individually 
suffer in the public esteem. An individual minister may be 
forced to resign, or the representatives of the people in Parlia- 
ment, or the people themselves at a general election, may 
withdraw their confidence from the Ministry as a whole ; a 
vote in the House of Commons, by the choice of representa- 
tives at a general election, may effect a transfer of political 
power to another party in the State. Any of these things 
may happen, but no one would attribute blame to the King. 
The House of Commons, Mr. Balfour insisted in 1905, can 
dictate a dissolution whatever the King’s view.^ 

But responsibility for policy, and for the general results 
which follow upon such policy, is a moral responsibility, 
enforced, it may be, only by loss of esteem, at worst by loss 
of place and power, if the advice given and the consequent 
action taken is unwise and results in disaster. 

Legal irresponsibility is a different matter. The maxim 
‘the King can do no wrong’ has two meanings. The King 
is not responsible for mistakes of policy however gross ; he 
acts on the advice of his ministers. And further, the King is 
not responsible when he acts on the advice of his ministers, 
even though the action thus taken is contrary to law. And 

^ Sir Robert FeeVs Memoirs, ii. 31 ; Lord Aberdeen in Queen Victorians 
Letters, 1st Ser. iii. 364. 

^ Lee, King Edward VII, ii. 188. 
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yet the King is not above the law ; every act of a department 
of government is the King’s act, and to many important 
acts of state the King is directly a party. He summons, 
prorogues, and dissolves Parhament ; appoints to all the great 
executive, judicial, and spiritual offices ; makes peace, war, 
and treaties ; confers dignities,^ grants charters, authorizes the 
spending of public money, sets in motion the judicial circuits ; 
for these and any other acts which the King must do in his 
official capacity some one is responsible, and if the law is 
broken legal responsibihty attaches to the law-breaker. But 
the King is not legally liable for acts done in his service or 
by his command, and we find the practical check on royal 
action in the rule that the King’s command is no excuse for 
a wrongful act. 

The consequence of this freedom from legal hability does 
not promote — ^indeed it tends to fetter — the independent 
action of the Sovereign. 

The legal irresponsibility of the King may not unnaturally 
cause a reluctance on the part of his servants to carry out 
commands, in matters of doubtful legahty, since they, and 
not he, would be liable for the consequence of acts done. The 
King’s command is no excuse for a wrongful act, and whether 
the wrongful act takes place at the direct instance and in- 
struction of the King, or is done in the course of the service, 
civil or mihtary, of the Crown, he who has committed the 
crime or done the wrong is personally liable. ^ 

But there are acts of executive government which must 
be done directly by the Kang, and here we find that ministerial 
responsibihty is secured by the requirement that a seal should 
be used of which a minister has the custody, or that the 
counter-signature of a minister should be affixed to the 
document which gives authority for the act. 

It may be said at once that there is hardly anything official 
which the Sovereign can do without the intervention of writ- 
ten forms, and nothing for which a minister is not responsible. 

Ministers enter the service of the Crown by kissing the 

^ There is an exception in the^cas© of the Royal Victorian Order which is 
purely a personal order controlled by the Crown [Farl. Pap., Cmd. 1789, p. 5), 
and apparently in that of the Order of Merit, created by Letters Patent, 23 
June 1902; Lee, King Edward VII, ii. 98-100. 

^ Dicey, Law of the Constitution, ch. xii. See ch. xii, post. 
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Ejng’s hands, but there are formalities which attend the 
assumption of all offices, the delivery of seals, a key, or a 
staff, the execution of a document involving the use of the 
sign manual and counter-signature of one or more ministers,^ 
in some cases the employment of the Great Seal.^ The Presi- 
dent of the Council is appointed by simple declaration, and 
members of the Privy Council are admitted without form on 
kissing the King’s hands and taking the Privy Councillor’s 
oath, but these things are done at a meeting of the Council 
and a register is kept of every transaction which takes place 
at these meetings. 

But there is a hmited range within which a king may act 
without formahty and yet with effect.^ The great political 
offices are held during pleasure, and the King might no doubt, 
as did George III, send a message to a Secretary of State and 
desire him to dehver up the Seals, or for the book of the Privy 
Council and strike out the name of a Councillor. 

The Kong might also, while Parliament was sitting, enter 
the House of Lords, take his place on the throne, desire the 
House of Commons to be summoned to the bar of the House, 
and then and there dissolve or prorogue Parliament. These 
acts would be operative, but the King’s ministers would be 
held responsible, and would decline to accept responsibiHty 
for acts done without their advice. A capricious use of the 
prerogative in these respects meets a practical check: for a 
king would now experience much difficulty in finding minis- 
ters to serve him under conditions in which they were credited 
by the pubfic with acts done without their knowledge and 
probably contrary to their judgment. The precedent of Lord 
North is conclusive as a warning. 

^ The First Commissioner of Works is appointed by sign manual warrant 
countersigned by two Lords of the Treasury. 

^ The Postmaster- General is appointed, and the Commissions of the 
TreasTiry and Admiralty constituted, by Letters Patent under the Great 
Seal. 

® An extract from Lord Iddesleigh’s diary gives a lively description of 
the formalities of taking office: see Xdfe of Lord Iddesleigh, by Andrew 
Lang, i. 262. 

* Totally abnormal and extra-legal was the King’s action in appointing 
the Duke of Argyll Chancellor of the, Order of St. Michael and St. George in 
1905, and his action had to be regularized by the Colonial Secretary’s 
acquiescence in the appointment; Lee, King Edward VII, ii. 522, 523. 
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We may therefore dismiss from consideration these in- 
formal acts, and we may next dismiss those orders more or 
less formal which proceed from the judicial or administrative 
departments of government, and the acts done by such 
departments, in virtue of a delegated authority from the 
Crown, often regulated by Statute. 

There remain numerous acts of state to which the Sovereign 
is an immediate party, varying greatly in their importance, 
from a proclamation for the summons of a Parliament or the 
ratification of a treaty, to a licence for a theatre. These 
formal expressions of the royal will are made in various 
forms and on the responsibility of various persons, as will be 
described below. Enough has now been said to show the 
limitation which law and custom have set to the exercise by 
the Crown of its executive powers, whether those powers are 
used in the choice of ministers, the determination of policy, 
or the doing of acts of state. 

But the real influence of the Sovereign of this country is 
not to be estimated either by his legal or his actual powers 
as the executive of the State. The King or Queen for the 
time being is not a mere piece of mechanism, but a human 
being carefully trained under circumstances which afford 
exceptional chances of learning the business of politics. Such 
a personage cannot be treated or regarded as a mere instru- 
ment : it is evident that on all matters of state, especially on 
matters which concern the relations of our own with other 
States, he receives fuU information, and is enabled to express 
if not to enforce an opinion.^ And this opinion may, in the 
course of a long reign, become a thing of great weight and 
value. It is impossible to be constantly consulted and con- 
cerned for years together in matters of great moment with- 
out acquiring experience, iE not wisdom. Ministers come and 

^ niustratioiis of this statement are furnished by the memorandum com- 
municated at the Queen’s desire to Lord Palmerston in 1851 (see p. 138,^3osi) ; 
and by the correspondence which passed between the Queen and Archbishop 
Tait in 1869 as to the action of the House of Lords in respect of the Bill for 
the Disestablishment of the Irish Church ; Davidson, Lif& of Archbishop 
Tait, vol. ii, ch. xix. The Irish Conference of 1914 which sought to settle the 
Home Rule issue was doubtless in part due to the initiative of King George V ; 
Oxford, Fifty Years of Parliament, ii. 154^8. For Queen Victoria’s attitude 
on the redistribution issue in 1884, see Viscount Gladstone, After Thirty 
Years, pp. 360-5. 
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go, and the policy of one group of ministers may not be the 
policy of the next, but all ministers in turn must explain their 
policy to the Executive Sovereign, must effect it through his 
instrumentality, must leave upon his mind such a recollection 
of its method and of its results as may be used to inform and 
influence the action of their successors. Edward VII insisted 
systematically that his position on this head must never be 
ignored.^ Moreover, he secured the communication to the 
Prince of Wales of full information, a privilege only very 
slowly and reluctantly conceded by Queen Victoria. ^ 

§ 5. Executive Acts done by the Ceown 
A. Forms in which the King's Pleasure is expressed 

The King’s pleasure is expressed for administrative pur- 
poses in one of three ways : 

1. By Order in Council. 

2. By order, commission, or warrant under the sign 
manual. 

3. By Proclamations, Writs, Letters Patent, or other 
documents under the Great Seal. 

(1) An Order in Council is, practically, a resolution passed 
by the King in Council, communicated by pubhcation or 
otherwise to those whom it may concern. It runs thus 

At the Court at , the — day of , 19 . 

Present, — 

The King’s most excellent Majesty in Council. 

His Majesty, by and with the advice of his Privy Council, doth 
order and it is hereby ordered . . . 

Then the substance of the order follows. Such a resolution 
may be embodied in a royal proclamation. 

A royal proclamation is a formal announcement of an 
executive act, such as a dissolution or summons of Parha- 
ment, a declaration of war or peace, a declaration of emer- 
gency under the Emergency Powers Act, 1920, the enforce- 
ment of the provisions of a statute (e.g. the Coinage Acts), 

^ Lee, King Edward VII, ii. 50, 51, 455, 456, 479, 480. 

2 Ibid. ii. 290, n. 1. 

® There is normally a preamble reciting the authority for the issue of the 
Order. 
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the operation of which is left to the discretion of the Crown 
in Council. The act is a resolution of the King in Council, 
but the document by which it is promulgated — the Proclama- 
tion — passes under the Great Seal.^ The Order bears the seal 
of the Privy Council. 

(2) Passing on to those documents which do not proceed 
from the Privy Council, but from the department of a respon- 
sible minister or ministers, we find that they consist of sign 
manual warrants, commissions, and royal orders. 

A sign manual warrant may be an executive act, or may 
be merely an authority for affixing the Great Seal. 

Under the first head fall appointments to various offices. 
For instance, in the case of stipendiary magistrates the sign 
manual warrant is countersigned by the Home Secretary ; in 
the case of the Paymaster-General and the First Commissioner 
of Works and Pubhc Buildings, the warrant is countersigned 
by two Lords of the Treasury. 

Under the same head falls the exercise of various statutory 
powers by the Crown ; as for instance the abolition of purchase 
in the army by royal warrant, when Queen Victoria acted 
under the provisions of 49 Geo. Ill, c. 126: or the exercise 
of the prerogative of pardon, in this form, as provided by 
5 Geo. IV, c. 84. 

But a very frequent use of the sign manual warrant is to 
authorize the affixing of the Great Seal to Letters Patent. 
There is then transmitted by the Crown Office through a 
responsible minister to the King, a document, consisting of 
three parts: (1) the warrant which must be signed by the 
King and countersigned by a Secretary of State, and which 
constitutes the authority for affixing the seal ; (2) the patent, 
to which the seal is to be affixed; and (3) the docket. 

The docket^ is a short note, for the information of the King, 
of the purport of the Letters Patent, and the name of the 

^ For the form of a proclamation, see vol. i, ch. iii, § 4. It becomes effec- 
tive on publication in the Gazette: Johnson v. Sargant and Sons, [1918] 
1 K.B. 101. For the rules of publication, see S.R. & 0. 1916, ISTo. 650. 

^ There is another sort of docket, 'which is a separate instrument, accom- 
panying all Letters Patent and descriptive of their tenor. It is not sent to 
the King, but is stamped as required by the Stamp Act (54 & 55 Viet. c. 39), 
and is kept by the sealer as an authority for sealing. For forms of letters 
patent and sign manual warrant, see Appendix §§ 1, 2. 



64 THE PBEHOGATIVE OF THE CHOWN Chap. I 

Secretary of State by whose order they are prepared. It runs 
thus: 

May it please your most excellent Majesty. 

This contains a warrant to the Lord High Chancellor to 
pass letters patent, [the object is here shortly stated.] 

And this warrant is prepared according to your Majesty’s 
command, signified by Mr. Secretary . 

J. M. Clerk of the Crown. 

A royal order under the sign manual, as distinct from a 
sign manual warrant, seems to occur only in the case of an 
order for the expenditure of public money, as appropriated 
for the service of the year. It has taken the place of a number 
of seahngs and warrants which were once required.^ 

An appointment to office by commission where the com- 
mission is not conferred by Letters Patent under the Great 
Seal, differs but little from an appointment by sign manual 
warrant. The Viceroy of India is appointed by warrant under 
the sign manual, the governor of a colony by commission 
under the sign manual and signet ; the first appointment of 
an officer in the army is by commission under the sign manual 
and the second secretarial seal. 

(3) The documents to which the Great Seal is affixed are 
Proclamations, Writs, Letters Patent, and the documents 
which give power to sign and ratify treaties. 

A Proclamation as described above is an announcement of 
some matter which the King in Council desires to make 
generally known to his subjects. 

A Writ is a mandate addressed by the executive to an 
individual requiring him to do, or forbear from doing, some 
act. The great majority of writs issue from the High Court 
of Justice, or from inferior Courts, under their seals, in virtue 
of the delegated judicial power of the Crown. But certain 
wits pass the Great Seal, and are a more direct expression 
of the royal will ; such are writs for the election of members, 
addressed to the returning officers of boroughs and counties, 
and writs of summons to individual peers. ^ 

^ 29 & 30 Viet. c. 39, s. 4. For the form of such an order see Appendix § 7. 

® For many purposes the Crown Office Act, 1877, enables a wafer impres- 
sion of the Great Seal to be used. For the formal documents thus to be 
sealed, see S.R. & O. Rev. 1904, II. 14-19; 1916, No. 673; 1917, No. 22; 
1919, No. 1668; 1927, No. 30. 
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Letters Patent are an open document to whicL the Great 
Seal is affixed ; such a document is used for various purposes. 
It may be used to put into Commission powers of various 
sorts inherent in the Crown — ^legislative powers, as when the 
King entrusts to others the opening of Parliament, or the duty 
of assenting to Bills judicial powers, as when the judges 
are sent upon circuit, to clear the jails, to hear and determine 
felonies and the like, or to take assizes ; executive powers, as 
when the duties of Treasurer and Lord High Admiral are 
assigned to commissioners of the Treasury and Admiralty. 
It is used to constitute a corporate body by charter ; to confer 
offices, as judgeships of the High Court, or professorships of 
Civil Law or Divinity at Oxford, or places in the College of 
Arms ; or to confer dignities, as for the creation of peers 
or to pardon one charged with crime who is required as a 
witness for the Crown. It is used to grant to a Dean and 
Chapter a licence to elect a bishop, or to Convocation a licence 
to confer for the purpose of amending or altering canons.^ 

For the purpose of making a Treaty, the first stage in the 
proceedings is the grant of powers to representatives of the 
Crown to negotiate and conclude the treaty. For this purpose 
an instrument is prepared containing full powers to the minis- 
ter or other person representing the Crown to negotiate or 
conclude a treaty, or convention, with the minister who is 
invested with similar powers to act for the State which is the 
other party to the transaction. To this instrument the Great 
Seal is affixed on the authority of a sign manual warrant 
countersigned by the Secretary of State for Foreign Affairs. 

When a treaty is concluded it is signed and sealed in dupli- 
cate by the ministers representing their respective countries 
with their own seals. If the treaty contains, as is usual, a 
clause providing that it shall be ratified and ratifications ex- 
changed at some future date and specified place, then until 

^ For the form of comirdssioiL in case of Bills and Church Measures, see 
S.R. & O. 1926, Ro. UU; 1927, No. 625. 

® For the form, see S.R. & O. 1927, No. 425. 

® It should he home in mind that in the case of appointments to offices 
the minister responsible for the appointments ascertains the Ring’s pleasure 
before the preparation of the more formal documents. The name of the 
person to be appointed is submitted in writing, which if approved is initialed 
by the King. 

3042 jr 
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ratification neither side is bound by it. If there is no such 
clause, the treaty may take effect in accordance with the 
terms therein contained.^ The power to ratify or reject is 
vested in different parts of the Sovereign power, according 
to the constitution of different countries — in a popular as- 
sembly, as the Cortes in Spain; in a second chamber, as 
the Senate in the United States ; in the Executive, as the 
Crown in England, though in certain cases effect cannot be 
given to a treaty without legislation. When ratification is 
decided upon a warrant is again issued under the sign manual, 
countersigned by the Secretary of State, for affixing the Great 
Seal to an instrument ratifying the treaty. The instrument 
of ratification, which is in fact the treaty with the Great Seal 
affixed to it, is then exchanged, by the minister empowered 
to do so, for a ratification with corresponding forms from the 
other side. The ministers who exchange ratifications execute 
at the same time in duphcate a document of a less formal 
but very important character, a statement, sealed with their 
respective seals, that the ratifications have been exchanged. 
The document of ratification of the treaty by the foreign 
power with whom we are dealing, and the document attest- 
ing the fact that ratifications have been exchanged, are then 
deposited in the Foreign Office. 

B. Persons responsible for the Expression of the 
Boyal Pleasure 

The Order in Council is made by the King 'by and with 
the advice of his Privy Council’. Those persons who are 
present at the meeting of the Council at which the order is 
made may be held formally to assume the responsibility for 
what is done. But the real responsibility rests with the 
minister concerned. 

The sign manual warrant or other document to which the 
sign manual is affixed bears the counter-signature of one or 
more responsible ministers. In case of Instructions given to 
a colonial governor, where no such counter-signature appears, 
the document is authenticated by the use of the Signet, one 

^ For the usages as to ratification, the distinction between tacit and 
express ratification, and the moral obligation not arbitrarily to refuse to 
ratify, see Wheaton, International Law (ed. Keith), i. 487 fi. 
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of the three seals for the use of which a Secretary of State is 
responsible. Since 1931 Governors -General may be appointed 
by Commission countersigned by the Dominion Prime Minis- 
ter, but the Signet is only afldxed by the order of the Secretary 
of State for Dominion Affairs. In the case of the Irish Pree 
State and the Union of South Africa a Dominion equivalent 
of the Signet is used, all imperial intervention ceasing. 

The Great Seal is affixed on the responsibihty of the 
Chancellor, but, though he is primarily responsible, there 
are in most cases certain forms by which he is authorized or 
directed to use this final authentic expression the royal will. 

These forms used until lately to be very complicated; 
their comphcation was due to the conflict between kings and 
their advisers in the fourteenth and fifteenth centuries. The 
King wished to order the use of the Great Seal without the 
intervention of any minister but the Chancellor ; the Council 
and the Parliament were determined that at least one other 
officer of State, the keeper of the Privy Seal, should be a party 
to the transaction.^ 

An Act of 153 52 settled the forms necessary for the most 
important purposes in which the Great Seal needed to be 
employed. Every gift, grant, or writing signed with the sign 
manual and intended to pass under any of the great seals® 
was to be brought to the King’s Principal Secretary or to 
one of the Clerks of the Signet ; a warrant under the Signet 
was then to accompany the document to the Lord Keeper 
of the Privy Seal, who in tmn transmitted it with a like 
warrant under the Privy Seal to the Chancellor or other 
officer, in order that effect might be given in due form to the 
Kdng’s pleasure as expressed in ‘gift, grant, or writing’. At 
some date subsequent to 1689 the Law Officers of the Crown 
were introduced into the transaction at its earhest stage. 
Legislation of the last century has reduced these forms to 
reasonable limits.^ 

^ Proceedings of the Privy Council, vol. vi. Preface, pp. clxxxiv, clxxxviu, 
excii, cxevi. Cf. Baldwin, The King's Council, pp. 258 
27 Hen. VIII, c. 11. 

^ There were Great Seals for England, Ireland, the Duchy of Lancaster, 
the Counties Palatine of Durham and Chester, and the Principality of Wales. 

Before 1851 a patent under the authority of a Secretary of State might 
pass through the following forms : 
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We can therefore consider, within these limits, the modes 
in which authority is given for affixing the Great Seal. 

They are four: 

A fiat of the Chancellor or Attorney- General, or warrant 
of the Speaker of the House of Commons. 

An Order in Council. 

A sign manual warrant.^ 

A sign manual warrant preceded by an Order in Council. 

For certain purposes the Chancellor may order the use of 
the Seal without any previous signification of the Bang’s 
pleasure. This is done in the case of some of the Commis- 
sions for holding cucuits in England and Wales, ^ of Com- 

1. Warrant, signed by King and countersigned by Secretary of State 
addressed to Attorney- or Solicitor-General to prepare a Bill. 

2. Bill prepared, signed by Attorney- General and taken to Secretary of 
State’s office for the King’s signature. There called the Attorney- 
General’s Bill, 

3. Bill signed by the King, taken to Signet Office, there called the King’s 
Bill, and there deposited, (For a description of the Signet Office, which 
was really a branch of the office of the Southern, afterwards Home, 
Secretary, see Thomas, Departments of Government.) 

4. An attested transcript sealed with Signet, handed on to Lord Privy 
Seal’s Office, bidding h i m direct Chancellor to make Letters Patent in 
prescribed form, taken to Privy Seal Office, and there deposited. 

5. An attested transcript of the above, sealed with Privy Seal, with 
request for direction was lodged at Crown or Patent Office in Chancery. 
There an engrossment was made of it, and the Privy Seal and engross- 
ment left at the Lord Chancellor’s. 

6. If Lord Chancellor saw no objection, he wrote his name under the 
grant, and the Great Seal was then affi:sed. (Nicolas, vi, pp. ccviii-ecx.) 

The changes are as follows: 

14 & 15 Viet. c. 82. Necessity for Signet abolished. 

43 & 44 Viet. c. 103. Attorney- and Solicitor- General not to prepare 
warrants for Letters Patent. 

47 & 48 Viet. c. 30. Necessity for Privy Seal abolished ; and a warrant under 
H.M, sign manual, prepared by the Clerk of the Crown, countersigned 
by Lord Chancellor, one of the principal Secretaries of State, the Lord 
Bfigh Treasurer, or two of the Commissioners of the Treasury, is 
authority for affixing the Great Seal. 

This is not to affect cases where the fiat, authority, or direction of 
Chancellor is sufficient. 

^ In the case of Letters Patent empowering Commissioners to open 
Parliament, or to give the royal assent to Bills, the sign manual warrant 
is a part of the document, or rather, the King’s signature, as well as the 
Great Seal, is affixed to the Letters Patent. This is under 33 Hen. VIII, 
c. 21, s. 5. See also S.R. & O. 1926, No. 1412. 

^ This is true of the autumn assizes, and of the intermediate assize after 
Easter in Lancashire and Yorkshire. For the purpose of other circuits, the 
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missions of the Peace, of writs of summons to peers to attend 
Parliament on suceeeding to the Peerage, of writs of dedimm, 
supersedeas, mittimus} 

Writs for by-elections to fill vacancies in the House of 
Commons are issued from the Crown Office on the authority 
of a warrant from the Speaker ; Commissions of Escheat — now 
obsolete — on the fiat of the Attorney-General. 

In certain cases the authority of an Order in Council is 
sufficient. A royal proclamation passes the Great Seal in 
virtue of such an order, and, though writs for a new Parlia- 
ment are in practice issued on the authority of the proclama- 
tion for the summons of a Parliament, an Order in Council 
is usually made, directing the Chancellor of England and 
formerly the Chancellor of Ireland to issue the necessary 
writs. 

In the great majority of cases the mode in which the 
authority is given is by a sign manual warrant countersigned 
by one of the principal Secretaries of State when Letters 
Patent are used to signify the royal pleasure, or when powers 
are given to conclude or ratify a treaty. On certain occasions 
the Lord Chancellor countersigns the warrant. The Lords 
of the Treasury might do so, but do not in practice. 

In a few cases an Order in Council is required to precede 
the issue of the sign manual warrant. These occur in the 
grant of charters to towns or other corporate bodies, and also 
in certain cases when the warrant proceeds from the Colonial 
Office. For the Privy Council advises the Crown before a cor- 
poration is created and invested with privileges, and a colony, 
in default of any other provision for its government, is 
governed by the Crown in Council. An Order in Council was 
also passed in 1928 to authorize the issue of the warrant for 
the commission to the Counsellors of State to act for the 
King in illness.^ 


King signs two warrants, one to assign the judges to their respective 
circuits, the other contaioing the names of the King’s coimsel and of others 
who are to be put into the Commission. 

^ Writ of dedimus giving power to administer oaths — as in the case of 
persons newly placed on the Commission of Peace. 

Of supersedeas to stay the exercise of a jurisdiction. 

Of mittimus to authorize the removal of records from one Court to another. 

^ London Gazette, 4 Dec. 1928. 
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It will be understood that, although an Order in Council 
or a sign manual warrant, or both, may for certain purposes 
be required as authority for af&xing the Great Seal, yet that 
all three are separate modes of signifying the royal pleasure, 
and that in each case either a body of Privy Councillors or 
an individual minister is rendered responsible for the action 
of the Ci:own. 

C. Exceptional Omission of Usual Forms 

The forms above stated seem to comprise ah the modes in 
which the royal will is expressed for executive purposes, and 
they show how many restraints are imposed on its expression 
by the interposition of responsible ministers. 

Nor is any choice allowed to the Crown as to the necessity 
for an individual expression of consent, or as to the form in 
which it should be expressed if custom or rules of law require 
that the assent should be given in a particular form. 

In cases of illness or of absence from the kingdom, the use 
of the sign manual has been dispensed with. A stamp has 
been allowed to be affixed under certain conditions when a 
King or Queen has, from weakness or pain, been unable to 
sign in person ; and a Commission has from time to time been 
issued under the Great Seal to enable Lords Justices to sign 
on behalf of the King when he has been absent from the 
kingdom.^ 

Modern facilities of communication have made the appoint- 
ment of Lords Justices unnecessary. The last five reigns have 
produced but one such Commission, in 1821. And the number 
of cases in which the sign manual is now required by Statute 

^ The following is the form in which that part of the Commission runs 
which gives authority to sign for the Eong. It is taken from the Co m mission 
of 1719. 

'And our Will and Pleasure is, that the said William Archbishop of 
Canterbury, <Scc., by virtue of the authority granted by these presents, be, 
and shall be known, named and caUed by the name, Title, or Stile of 
Guardians and Justices of our said Kingdom, or our Lieutenants in the 
same ; and that all Writs, Letters Patent, Commissions and other instru- 
ments or writings whatsoever, which should or ought to have or bear Teste 
by or under ourselves, shall bear Teste in and under the name of the First 
for the time being and the Stile of other Guardians and Justices of our said 
Kingdom, and of our Lieutenants in the same, in the form following, viz. : 
Witnesses, William Archbishop of Canterbury and other Guardians and 
Justices of the Kingdom,’ Com. Journals, xliv. 40. 
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seems in the course of the last two centuries to have made 
Parhament more scrupulous as to the delegation of this royal 
function. 

Henry VIII, Mary Tudor, and, it is said, WiUiam III, 
issued Commissions giving power to certain persons to apply 
a stamp of a certain form to such documents as should pass 
the sign manual. 

In the last weeks of the life of George IV his infirmities 
made it difficult and painful for him to affix his signature to 
documents for which the sign manual was necessary. It was 
then considered that neither the King of his own authority, 
nor the King in Council, could make vahd the expression of 
the royal wiU in any other way than by actual signature, and 
so a Statute^ had to be passed providing that a stamp might 
be affixed in lieu of the sign manual ; but the King, despite 
the irksome character of the duty, was required to express 
his consent to each separate use of the stamp, ^ and the docu- 
ment so stamped was attested by a confidential servant and 
a number of high Officers of State. 

Again, until 1862, it was the practice that all commissions 
in the army should pass under the royal sign manual. The 
accumulation of commissions awaiting signature had reached 
15,000. An Act was passed to enable the Queen, by Order in 
Council, to free herself from the duty of signing such com- 
missions. It was argued in debate, on the authority of the 
precedent of Mary’s reign, and of the commissions to the 
Lords Justices in the reigns of George I and George II, that 
the Queen could by virtue of her prerogative depute others 
to sign for her ; but Sir G. C. Lewis pointed out that com- 
missions had always passed the sign manual, that this prac- 
tice had been recognized by various Statutes, including that 
of George IV just referred to, and that it could not safely be 
abandoned except on statutory authority Edward VII had 
such arrears to make good that he was compelled to use a 
stamp. ^ 

In the case of the King’s iUness in 1928 a commission was 

1 11 Geo. IV, c. 23. 

^ stanhope. Conversations with the Duke oj Wellington, p. 257. 

^ Pari. Deh., 3rd Ser. clxv. 1483. 

^ Lee, King Edward VII, ii. 48. 
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issued^ authorizing the Queen, Prince of Wales, Duke of York, 
Archbishop of Canterbury, Lord Chancellor, and Prime 
Minister, or any three of them, to hold Councils, sign docu- 
ments, and do what was necessary for the safety and good 
government of the realm. But they were not to dissolve 
Parliament, grant titles or peerages, or act in any matter 
where the Enng had signified or they felt that his special 
approval was required. For Irish Free State documents 
only the royal persons acted. 

^ For partial precedents see Lee, op. cit. ii. 46 n. 1. 



Chapter II 

THE COUNCILS OF THE CROWN 

I. THE COUNCILS BEFORE 1660, 

§ 1. The Growth of the Council 

The King, as we have seen, never acts alone, and the Council 
has always been his assistant in government. He still often 
acts on the formal advice of the Privy Council and the general 
pohcy of his government is determined by the advice of the 
Cabinet. 

It is now necessary to examine the history and the present 
circumstances of the three great Councils of the Crown: the 
House of Lords, with the judges and law officers who share 
in its summons ; the Privy Council, necessary, as has been 
shown, for the transaction of certain formal acts of State ; the 
Cabinet, which settles questions of general pohcy and deter- 
mines the action which shall be taken by the departments. 

The materials for the history are ample enough, but this 
does not make it easier to form conclusions as to the charac- 
ter of the King’s Councils at any given times, in theory and 
in fact, or to mark the stages of transition by which we have 
reached the conditions of the present day. 

Coke tells us that the King is assisted by four Councils : 
(1) the Commune Concilium or Court of Parliament; (2) the 
Magnum Concilium, or House of Lords ; (3) the Privy Council 
for matters of State ; and (4) the Council of the Law, consisting 
of the judges.^ Hale also describes four Councils, agreeing with 
Coke as to the first two, but placing a Concilium Ordinarium 
between the Magnum Concilium and the Concilium Privatum 
and omitting the Council of the Law.^ The last two Councils 
of Hale might be thought, to correspond with the Privy Council 
and the Cabinet, but we must not apply modern ideas to the 
terminology of the seventeenth century. It will be better to 
try to ascertain what the four Councils of Hale really were. 

Historical evidence^ shows clearly that the medieval Council 

^ 1 Co. Litt. no (o). 

^ Hale, Jurisdiction of the House of Lords, ch, ii. 

® See Baldwin, The King's Council, ch. i. 

L 
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was essentially an indefinite body and that the only essential 
distinction is that between Council and Parliament as the 
latter is developed. 

We can trace the process of development after the trans- 
formation of the Witan into the Commune Concilium, wherein 
the qualification for membership rested in part on the tenure 
of lands from the Crown, in part on royal service. Within this 
assembly of magnates developed the group of great officers of 
the household and of State, who, sitting with their staff of 
subordinates in Curia or in Exchequer, transacted the judicial 
and financial business of government. It would be an anticipa- 
tion of modern ideas to say that the Curia was the executive, 
the Concilium the legislative and deliberative body,^ for all 
kinds of business could be treated in any form of the Council, 
but this distinction between the two bodies tended to become 
more marked as the larger body came definitely to be re- 
garded as an assembly of tenants-in-chief, the Commune Con- 
cilium of the Charter. 

This assembly of tenants-in-chief in its turn gave way to 
the assembly of estates, the clergy, baronage, and commons, 
summoned in person or by their representatives to advise 
and assist the Crown in Parliament. ^ Here, if anywhere, is 
the Commune Concilium of Hale and Coke. 

Meanwhile the executive and judicature defined themselves. 
The Chancery parted from the Exchequer in the end of the 
twehth century ; the Common X-aw Courts with their special 
jurisdictions became distinct in the course of the thirteenth: 
but there remains a Council which includes the great officers 
of State. The members of this Council have, in addition to 
such departmental duties as any of them might discharge, 
the duty and responsibility of advising and acting with the 
King. 

This body, ill-defined as to constitution and powers, but 
always in immediate attendance upon the King, appears in 

^ Stubbs, Const. Hist. i. 387, 388. 

^ "ipie term originally means only a colloquy and only gradually was it 
restricted to the colloquy of King and estates, and then to the Assembly. 
The Council of the King originally was part of the Parliament ; cf . Fleta, ii, 
c. 2: ‘habet enim rex curiam in concilio suo in parliamentis suis\ the 
judges and others of the Council being summoned by Edward I, and the 
Council framed legislation, e.g. the Statute of Westminster I., 1285. 
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special importance during the minority of Henry III. It is 
distinct from the larger deliberative assembly, the Commune 
Concilium, and from the judicial and financial staff which 
transacted the business of the Courts, the Chancery, and the 
Exchequer. 

In the middle of the thirteenth century it had assumed so 
definite an existence that the mode of its selection forms an 
important feature in the Provisions of Oxford.^ Prom the 
reign of Henry III we may say that, as an assembly, it had 
acquired a corporate character: its members were sworn as 
councillors of the Crown: general questions of policy were 
here discussed, and prepared, if necessary, for the considera- 
tion of the estates of the realm ; finally, it was the medium 
through which the King, himself irresponsible, performed acts 
of state. ^ It is the Continual Council, though Council is its 
usual name. 

Long after Parliament had come into existence, the Crown 
could legislate when acting with a body which was neither the 
Continual or King’s Council nor the National Council, but 
the King’s Council plus the estate of the baronage. Edward I 
used such an assembly, as well as his Council and Parliament 
in fuU session, for purposes of legislation.^ Edward III tried 
to obtain grants of money from a body which consisted of 
Council, baronage, and a selected representation of the Com- 
mons.^ Yet it is possible to distinguish these Great or General 
Councils of the magnates, occasionally summoned to advise 
the Kling, from Parliament on the one hand and the Continual 
Council on the other. The confusion clears away as the legis- 
lative rights of the Commons are recognized as in 1322, and 
insisted upon. The Great Councils were summoned from time 
to time on special occasions throughout the fourteenth and 
fifteenth centuries, and on these occasions they transacted 
business, other than legislative, such as might have been dealt 

See p. 30, ante. 

The order for expelling the Jews (1290) was made ‘per regem et 
secretum concilium’. 

® As in the passing of Quia Emptores; and see Stubbs, Const. Hist. ii. 26. 
See also Baldwin, The King's Council, pp. 307-14. 

^ Eot. Pari. ii. 253, 257, and see vol. i: Parliament, pp, 258, 341. Hale, 
Jurisdiction of Lords' House, p. 8, says, ‘The form of these great Councils 
ever varied.’ 
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with at the Continual or Privy Council.^ On two occasions 
only was a Great Council summoned in the sevonteenth 
century.^ 

The baronage, however, retains its position as an estate of 
the realm and a House of Parliament. Its functions as a 
Council survive in certain privileges of the House of Lords 
and its judicial authority, and in certain duties of the judges 
and law officers of the Crown may be seen the remnant of their 
connexion with the Council. 

So we may leave the first two of Hale’s Councils, and watch 
the developments of the Continual Council, a name common 
from 1376. If the mmority of Henry III first gave a definite 
existence to this Council as a group of responsible advisers, 
the minority of Richard II was the time when its powers were 
defined as practically coextensive with the prerogative.^ 

The business of the Council covered the whole field of 
executive action: its members were at first appointed for a 
year, but this idea did not prove successful ; they were bound 
to attend its meetings, and were paid for their services.^ On 
attaining his majority the King increased its size, chiefly 
officers and knights. 

We have already spoken of the attempts by the Commons 
to control the appointment of the Council, of their moderate 
success between 1377 and 1422, of their cessation after the 
latter date ; these matters, together with the changes in the 
composition of the Council during the fifteenth and sixteenth 
centuries, relate to the limitations on the power of the King 
rather than to the constitutional history of the Council. 
Whether the Council was made up of great feudal lords, as 
under Henry V and in part in the later period of the Lancas- 

^ In the earlier part of the fourteenth century the Great Council is an 
assembly of the estates not sufficiently formal to be treated as a Parliament, 
but summoned under the Great Seal, From 27 Ed. Ill or 45 Ed. Ill it 
is summoned under the Privy Seal and treated as a Privy Council ; Baldwin, 
The King^s Council, pp. 106-8. After 1401 Kjiights of the Shires cease to be 
summoned. 

® Such Councils were summoned by Charles I in 1640, and by James II 
in 1688. See Clarendon, Iiehellion,n, s. 34; Macaulay, History of England, 
eh. ix; Clarke, Life of James II, ii. 238. 

® Stubbs, Const, Hist, iii; Baldwin, The King^s Council, pp. 120 ff. 

* Nicolas, Proceedings of Privy Council, i, p. v; and see lists of members 
of the Council, ibid. 237, 295; Baldwin, op. cit. pp. 124 ff. 
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trianSj or of men of business of no great birth or estate, as 
under the first Tudors, or whether, as under Hichard II’s per- 
sonal rule and in the earlier part of the fifteenth century, both 
these elements were present, the powers of the Council were 
much the same ; only in the first case they might be used 
as a check upon the King ; in the second, the King, himself 
irresponsible, might use the Council and its powers with 
formidable effect. 

But assuming that from the end of the fourteenth century 
the Council was admitted to be — with the King, and subject 
to his initiative — the executive of the country, there are three 
points to be noted in its history between this date and the 
Rebelhon. They are (1) the development of an outer and an 
inner Council ; (2) the judicial powers of the Council ; (3) the 
closer relations of Council and Parliament. 

§ 2. The Ordinary and the Privy Councils 

The Councils of the fourteenth and fifteenth centuries were 
the Great Council, and the Continual or Privy Council,^ the 
former summoned for special occasions, the latter in constant 
attendance upon the King. Between the years 1460 and 1540 
there is a blank in the records of the Council, probably due to 
an eclipse in its importance and activity, and when we are 
able to resume the narrative of its proceedings we find that 
the Great Council has fallen into abeyance, and that the 
Privy Council has developed into two more or less distinct 
bodies. One branch, the Concilmm Ordinarium, sat to do 
business especially judicial, in London.^ The other, normally 
known as Privy Council, was in attendance on the King per- 
sonally ; it was sometimes divided into Committees,^ to each 
of which some department of executive business was assigned. 

Outside the body of Privy Councillors there are now a 
number of persons sworn of the Council, yet not habitually 
summoned to those meetings which are recorded as meetings 
of the Privy Council. The accounts which we have of the Con- 
cilium Ordinarium, whether we turn to the precise description 

The term ‘Privy Council’ dates from the reign of Henry VI (Nicolas, 
Proceedings of Privy Council, i, p. Ixxii) but is found under Edward II. 

2 Baldwin, The King's Council, pp. 446-50. It is recognized in an Ordi- 
nance of 1526. ^ Burnet, History of Reformation, v. 119. 
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by Hale/ or to less expKcit references in documents of the 
Tudor period^ show definitely that the ordinary counsellors 
were chosen mainly for legal or judicial purposes. Henry 
VIII, in November 1541, orders his Chancellor to summon his 
‘ counsellors of all sorts^ spiritual and temporal, with the judges 
and learned men of his CounciU/ to hear of the misconduct 
of Katherine Howard. The ordinary Council, however, does 
not correspond to Coke’s ^Council of the Law’,^ which was 
confined to the judges, whereas among the ordinary counsel- 
lors were persons of rank and dignity,^ and learned lawyers 
who had not attained to the Bench.^ The judges’ relations 
with the Council were not those of the new class of ordinary 
councillors, who were required to receive petitions, conduct 
examinations, and assist in trials in the Star Chamber and 
Court of Requests. Cases of promotion from the rank of 
ordinary to fidl Privy Councillor are not rare. Both types of 
councillor were, unlike the judges, duly sworn. We may be 
further justified in saying that occasional counsellors for non- 
legal matters were sometimes introduced. 

After the close of the Tudor period we hear no more of 
ordinary counsellors, save in the later and inaccurate de- 
scription of Hale. 

The Privy Council itself underwent changes in the six- 
teenth century. It changed in number; there were eleven 
members at the accession of Henry VIII, ^ and twenty -five at 
the time that Edward VI came to the throne.'^ Mary’s Council 
was much larger, rising at one time to forty-six. During the 
reign of Ehzabeth the number dropped from eighteen to 
twelve. We find too a change in the composition of the 
Coimcil as compared with the previous century. New men 

^ Hale, Jurisdiction of the Lords* House, c. ii; Baldwin, p. 112. 

^ Nicolas, Proceedings of Privy Council, vii, p. xix. 

^ Co. Litt. 110 a. 

* As, for instance, the Bishops of London and Rochester and Lords St. 
John and Windsor; Nicolas, Proceedings of Privy Council, vii, p. xxii. 

® The conciHar functions of the judges survive in the writ of attendance 
which they receive at the commencement of each Parliament (vol. i, p. 57). 
The learned men of the Coimcil are to be found in the King’s or Queen’s 
Counsel learned in the law. 

“ Nicolas, Proceedings of Privy Council, vii. 4. From 1540 the Pegister of 
the Privy Council begins. There were then nineteen members, fifteen being 
officials, nine of them great officers of state. Tam^er, Tudor Const. Doc,, p. 217. 

Burnet, History of Reformation, v. 117. 
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devoted to the business of official life and of no great weight 
in the country had been introduced by Edward IV; and 
officials pervade the Tudor Councils.^ It is clear from For- 
tescue^ that the King’s business suffered from the inatten- 
tion of great lords^ engrossed in their own affairs and in the 
advancement of their families and dependants j and he recom- 
mended the use of impartial experts. 

The formal division of the Council into Committees took 
place under Edward VI with the assignment of the most 
important business to a Committee of St ate. ^ But under 
Mary and Elizabeth we hear only of temporary committees. 
During the last years of Elizabeth’s reign the Council was 
greatly reduced in number, and nearly all its members held 
high offices. It was in effect a Cabinet Council. Under the 
Stuarts the numbers were increased; James I in 1623 had 
thirty “five. The Committee of State of 1553 reappears under 
that title in 1640, when it is also described as a 'Cabinet 
Council’ by way of reproach.^ 

It seems almost inevitable that unless the entire Privy 
Council was often reconstituted the treatment of important 
matters must pass into the hands of a few. The Council would 
always contain men qualified for one cause or another to be 
Councillors of the Crown, but not possessed of the practical 
sagacity, promptitude of judgement, and force of character 
which come into play when some crisis calls for immediate 
action and nothing that can be done is free from risk. The 
men who possess these qualities would be the men to form 
the 'Committee of State’, the 'junto’, the 'Cabinet’. 

^ In 1536 the Yorkshire rebels complained that there were too many 
persons of humble birth in the Council : Henry VHI repHed that it contained 
more of the nobility than when he came to the throne, but added that ‘ it 
appertaineth nothing to any of our subjects to choose our Council’ ; Nicolas, 
Proceedings of Privy Council, vii, p. ivj Gairdner, Letters and Speeches, xi* 
No. 957. 

^ Governance of England, ch. xv, ed. Pluromer, p. 145. 

® Burnet, Hist, of Peformation, v. 119. The King sat with this Committee 
for matters of most importance. Cf, Tanner, Tudor Const. Doc., p. 217 f. 

The Hardwiche State Papers, ii. 147, contain the minutes of a Cabinet 
Council of 16 Aug., 1640, but the body concerned was apparently a reinforced 
Cabinet; Turner, The Cabinet Council, i. 317 S. See too Clarendon, History 
of the Pehellion, bk. ii, ss. 61, 99. The term ‘cabinet’, denoting the King’s 
closet, used in a political sense of an English Council, is found in 1628; 
Turner, p. 222. 
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§ 3. The Judicial Powers of the Council 

The severance of the Common Law Courts from the Curia 
had not exhausted the judicial powers of the Crown. Those 
who wanted remedies which the Courts of Law could not 
supply, and those who wanted redress which the Courts of 
Law could not enforce, came to the Crown as to the fountain 
of justice, and the Crown in Council did for the suitor what 
the King’s grace might prompt. The Chancellor, who was 
usually a lawyer as well as an administrator, carried into the 
Chancery a good deal of the judicial work of the Council ; but 
successive Chancellors gradually confined their jurisdiction 
to cases in which they supplemented the Common Law, and 
built up a body of equitable rules respecting uses, fraud, and 
the enforcement of contracts. 

In the reign of Edward III, as we are told by Coke^ and 
Selden,^ there were three Courts into which writs coram rege 
were returnable : they were so returnable in Banco ^ in Camera, 
in Cancellaria — in the King’s Bench, the Council Chamber, 
or the Chancery — and the coercive jurisdiction of the Council, 
though a subject of remonstrance on the part of the Commons, 
grew more necessary as the numerous households and retainers 
of the great lords^ spread disorder for which the ordinary* 
litigant had no remedy. 

This jurisdiction served two objects, the assistance of the 
weak or the poor, and the maintenance of order.^ 

In the first of these cases the Council acted, as did the 
Chancellor, upon the receipt of a biU or petition, as contrasted 
with the writ of the Common Law Courts. In rules made for 
its governance in 1390 the Lord Privy Seal and others were to 
deal at once with the bills of persons of small importance ; 
again in 1424 its members were enjoined in dealing with 
petitions not to meddle with such matters as were determin- 

^ Coke, 4 Inst., c. 6. 

Selden, Discourse on Laws and Government of England, ii, c. 3. 

^ The great lords had councils of their own. See Fortescue, ed. Plummer, 
pp. 308-10. 16 Ric. Il, c. 2, forbids lords or ladies to compel appearance 
before their councils on any disputed right to real or personal property under 
penalty of £20, The Act, 31 Hen. VI, c. 2, giving power to the Council to 
deal with cases of riot and oppression, has already been referred to ; supra, 
p. 35. 

Baldwin, The King's Council, ch. xi. 
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able at the Common Law, unless they should 'feel too great 
might on the one side, and unmight on the other, or else other 
reasonable cause that should move them’.^ Similar in charac- 
ter is an ordinance of 1443. In 1493 the records of a Com- 
mittee to deal with the causes of poor persons begin. Wolsey, 
when Chancellor, established a Committee of the Council to 
sit 'in the Whitehalle' 'for the expedition of poore mennys 
causes depending in the sterred chamber’.^ And to the same 
purpose it is provided in the Ordinance of 1526 for the house- 
hold of Henry VIII, that of those members of the Council 
who were in constant attendance on the King, two should sit 
daily in the Council Chamber at certain hours to hear 'poor 
men’s complaints’.^ 

We may follow this jurisdiction to its close. It became the 
Court of Requests, sitting in the Whitehall, consisting of 
certain members of the Council and some lawyers, 'Masters 
of Requests’, to hear matters referred to it by the Council, 
or matters which came directly before it. The Masters of 
Requests were apparently at first sworn of the Privy Council, 
though as time went on they ceased to be reckoned among 
the Privy Councillors, and though sworn as counsellors to the 
King had no precedence among members of the Privy Council.^ 
They dealt with cases resting on the suggestion, sometimes 
fictitious, that the suitor was either too poor to proceed at 
Common Law, or that he was a member of the King’s house- 
hold.^ The parties came directly before the Court or were 
referred to the Masters of Requests after petition to the 
Council.® Judgements of the Court were enforced by writ of 
attachment under the Privy Seal. 

But in the later years of the sixteenth century the Common 

^ Nicolas, Proceedings of Privy Council, i. 18; iii. 149; Rot. Pari. iii. 21, 
446; iv. 201, 343. 

^ S.P. Dom. Hen. VHI, iii. 571 (MS. Record Office), set out in vol. xii 
of the Publications of the Selden Society, p. Ixxxi {Select Cases in the Court 
of Requests). 

® Ordinances for regulation of Royal Household, 159, 160, and see 
Nicolas, vii, p. via. 

^ This change took place early in the seventeenth century; Selden Soc. 
Publications, xii, p. xli. See p. 78, ante. 

^ Lambarde, Archeion, p. 229. 

® Memoranduna by Dr. J. Herbert, Secretary of State, Selden Series, xii, 

p. XXV. 

3043 
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Law Courts took exception to a jurisdiction which deprived 
them of litigants and of fees. The judges, in assailing the 
Court of Ee quests with writs of prohibition, treated it as a 
new Court created under the early Tudors, with neither statu- 
tory authority nor immemorial custom to support its juris- 
diction. The validity of the writ by which obedience to the 
orders of the Court was enforced was challenged in the Com- 
mon Pleas in 1598, and it was held that The Court of Requests 
or the Whitehall w^as no Court that hath a power of Judi- 
cature 

This, in the view of Coke, terminated the existence of the 
Court, though he speaks with regret of its discontinuance. 
But he was premature : the need of cheap and speedy justice 
prevailed over the alleged infirmity of jurisdiction ; and the 
Masters of Requests, presided over by the Lord Privy Seal, 
did a large judicial business throughout the reigns of James I 
and Charles I. Even the Act for the abolition of the Court of 
Star Chamber, which would seem to have taken away from 
the Privy Council all jurisdiction exercisable by the ordinary 
Courts of Justice, did not, as far as law goes, interfere with 
the action of the Court of Requests. But it ceased to sit in 
the troubled times of the Civil War (1642), and was not 
revived by Charles II. ^ 

In the Court of Requests the Council exercised a civil juris- 
diction in the interest of those who wanted to get justice 
cheaply. But there was another class of cases in which the 
strong hand of the executive was needed. Here the Council 
dealt with offences against order, misconduct of ministers, 
disregard of proclamations, fraud, forgery and the mutilation 
of documents, perjury, conspiracy, and, later, trade offences ; 
these were punished with fine, imprisonment, the pillory, loss 
of ears, and whipping.^ 

This seems to have been an original jurisdiction of the 

^ Stepney v. Flood, 4 Co. Inst. 97. Cf. Paine's Case (1608), Yelv. Ill; 
Penson v. Cartwright (1615), Cro. Jac. 345. 

^ The Committee of Coimcil, appointed 7 Feb. 1667 (when there was a 
general rearrangement of the Committees), to deal with petitions and 
grievances, was forbidden *to meddle with questions of property, or what 
relates to meum cfc tuum\ Register of Privy Couneil, Charles II, vii. 173. See 
also Selden Series, xii, pp. 1, li. 

® Acts of the Privy Council, ed. Dasent, i. 39, 105, 124, 209. See Leadam, 
Select Gases in the Star Chamber ^ Selden Series, xvi, xxv. 
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King’s Council, sometimes, but not necessarily, exercised in 
the Star Cbamber. The often-cited Act 3 Henry VII, c. 1 con- 
stituted a committee of the Council, the Chancellor, Treasurer, 
Lord Privy Seal, or any two of them, with a spiritual and a 
lay member of the Council, and with the addition of the two 
Chief Justices, or other two judges, to deal with cases of livery 
and maintenance, misconduct of sheriffs, and other specified 
offences agamst order. A later Act added the President of 
the Council, an office created in 1497, to this Court. ^ 

The object and effect of this Act has been much discussed. 
Let us first look at the facts. The Council did not cease to 
exercise some criminal jurisdiction throughout the reign of 
Henry VIII, and in 1540 took power to compel those whom 
it summoned to enter into recognizances to attend its pleasure 
until they were dismissed, a power constantly exercised and, 
one must suppose, in a manner very irksome to the subject.^ 
Among the Committees which Edward VI appointed, one 
was to deal with offences against order, the disregard of 
proclamations, and the infliction of the necessary punish- 
ments and during the reigns of Mary and Ehzabeth we find 
the Council dealing with offences, mostly in the nature of 
seditious language, and ordering punishments. 

Dr. Herbert, a secretary of the reign of Ehzabeth, setting 
out his duties, records the distinction which existed between 
two branches of the work of the Council — matters of public 
interest, foreign or domestic, and matters between party and 
party. And of this second branch httle is dealt with by the 
Lords of the Council, but in case of breaches of the peace 'the 
Lords do either punish the offender by commitment, or do 
refer the matter to be further ^proceeded in in the Star Chamber, 
where great riots and contempts are punished’.^ 

Thus side by side with this jurisdiction of the Privy Council 
we find existing another jurisdiction, that of the Lords of the 

^ 21 Hen, VHI, c. 20. This jurisdiction is recognized in 5 Eliz. c. 9, s. 7. 

^ Nicolas, vii, 27, and see Acts of the Council, ed. Dasent. Between April 
1542 and the end of December 1546 no less than 158 such recognizances are 
recorded. 

^ Burnet, History of Reformation, v. 117. There were five Committees: 
one to deal with the civil, one with the criminal jurisdiction of the Council, 
others for the State, for the revenue and for the coUection of debts due to 
the King, and for the bulwarks; Tanner, Tudor Const. Doc., pp. 222, 223. 

Prothero, Constitutional Documents, p. 167; Tanner, p. 247 (1600). 
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Council sitting in the Star Chamber.^ To this Court matters 
are constantly referred by the Privy Council in the reigns of 
Henry VIII, Edward VI, Mary, and Elizabeth ; and when the 
Star Chamber is mentioned in the Acts of the Council, it is as 
the Court in which a case should be tried,^ before which an 
individual should appear,^ or a jury be censured.^ Once there 
is a suggestion of jealousy on the part of the Council. Sir 
William Paulet, whose case had been deferred that he might 
formulate his charge, transferred it to the Star Chamber. 
The Council ordered that a matter brought before their table 
should not be removed to another Court without their author- 
ity, and required Paulet with all speed to exhibit his bill of 
complaint before them.^ Thus, while we have two bodies, 
both of them exercising inquisitorial and judicial powers, we 
fin d that one makes only an occasional use of these powers, 
and is engaged mainly in administrative work. It remains to 
ask what distinction is to be found between Council and Star 
Chamber as regards jurisdiction, composition, or procedure. 

One cannot suppose that the offences designated in the 
Act of Henry VII might not, apart from Statute, have been 
dealt with by the Council at large, or that, if they had been 
assigned to a Committee of the Council, the King might not 
have summoned two judges, not members of the Council, to 
assist the Committee. The Act did not create new offences, 
or a new jurisdiction, but it specified certain offences which 
the circumstances of the time had brought into prominence, 
entrusted certain persons with the exercise of a power which 
the Council had always possessed,® and legahzed the disputed 

^ WTien. Cranmer, on his first appearance before the Council, was ordered 
to appear before them on the following day at the Star Chamber, we seem 
to be on the point of identifying the two Courts. But the body which was 
present in the Star Chamber next day was a Committee of the Council 
‘appointed to sit upon the offenders It was not the Court of Star Chamber, 
for it transacted some administrative business, besides sending Cranmer to 
the Tower. See Acts of the Privy Council, iv. 347. 

^ Acts of the Privy Council, v. 71. 

3 Ibid. i. 386; iii. 41, 176, 216, 388; v. 193. 

^ Ibid. vi. 382, 411 ; vii. 347, 207. In this last case the jury was summoned 
from Cornwall for acquitting a man charged with piracy, in order that the 
matter might he heard in the Star Chamber on the first day of Term. Cf. 
Floyd V. Barker (1608), 12 Co. Rep. 23, 24. 

® Acts of the Privy Council, vii. 405. 

® Thus Bacon says; ‘In the Star Chamber a sentence may be good 
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but efficacious procedure by writs of subpoena and Privy 
Seal, and examination on oath. Thus a stimulus and a 
definiteness were given to the exercise by the Council of 
a coercive jurisdiction which extended beyond the express 
provision of the Act. 

And, though the jurisdiction thus exercised would seem to 
be that of the King's Council, there were differences in pro- 
cedure ; after 1487 the judges cease to be summoned to aid 
the Council in judicial work ; the sittings of the Star Chamber 
were public, and were confined to the term time, and the 
evidence of those who came before the Court was given upon 
oath. When these differences arose it is not possible to say. 
Moreover, the persons who compose the Court are not the 
same as those who habitually sit at the Council Board. All 
contemporary authority on the subject of the Star Chamber 
points to the inclusion of men whose dignity or learning 
strengthens the Court, but who are outside the circle of 
habitual advisers of the Crown. It may perhaps be said that 
the Concilium Ordinarium is here discernible, for it is clear 
that the Star Chamber was a Council of the Crown, that it 
exercised a jurisdiction which the Privy Council might have 
exercised, but that it included persons whom the Privy 
Council did not include.^ As a Council it could exercise the 
power of making Ordinances, and it thus regulated the 
censorship of the Press. ^ 

In 1641 the Long Parhament passed an Act called 'an Act 
for the regulating the Privy Council and for taking away the 

grounded in part upon the authority given the Court by 3 Hen. VII, and 
in part upon that ancient authority which the Court hath by the Common 
Law’ ; Works, ed. Spedding, vii. 379. Cf. Hudson, Star Chamber, p. 10. 

^ Bacon describes the Court as compounded of four elements, Councillors, 
Peers, Prelates, and Chief Judges {Works, vi. 85.) Camden names certain 
great officers, as composing the Court, ‘et omnes consiliarii status tam 
ecclesiastici quam laici, et ex har(mihus ilU quosprinceps advoeabit' {Britannia 
(ed. 1594), p. 112.) Sir Thomas Smith includes, in addition to ‘the Lords 
and others of the Privy Council, as many as wiU, other Lords and Barons 
which be not of the Privy Council and which be in the town' {Commonwealth 
of England, bk. iii, ch. 4.) Crompton says: ‘Le Court de Star Chamber est 
Hault Court, tenus avant le Roy et son Conseil et auters' {Courts de la 
Eoygne, pp. 29, 35.) Finally, Hudson (p. 35) tells us that Lords of Parhament 
who were not members of the Privy Council claimed, and, in some cases, 
exercised, the right to sit and give judgment. This seems later to have 
ceased; Leadam, i, pp. xl, xli. 

^ Tanner, Tudor Const, Doc., pp. 257, 279. 
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Court commonly called the Star Chamber’. In the preamble 
to this Act, the Star Chamber is assumed to be a Court of 
criminal jurisdiction created by the Act 3 Hen. VII, c. 1. It 
is asserted to have exceeded the powers conferred by that 
Act, and it is abolished. But the composition of the Court is 
suggested in the words which forbid ^any bishop, temporal 
lord, privy councillor, judge or justice whatsoever’ to hear 
and determine any matter in the Court henceforth abolished. 
The Privy Council, or Council Board, is also forbidden to 
'^intermeddle in civil causes and suits of private interest 
between party and party’; and persons committed by the 
King in person or by order of the Council are to have a writ 
of habeas corpus. 

The Long Parliament was historically wrong in tracing the 
origin of the Court of Star Chamber to the Act of Henry VII, 
but there can be no question that a distinction was drawn 
between the Star Chamber and the Privy Council as to their 
composition and as to the matters dealt with by the two 
Courts. With this enactment the judicial power of the 
King’s Council acting as a Court of first instance within the 
jurisdiction of the Courts of law is brought to a close. It fell 
because it was felt to be a direct support of prerogative 
against Parhament, because it was a dangerous rival to the 
Courts of Common Law, and by its assistance to the Court of 
High Commission it was deeply disHked by the Puritans.^ 

§ 4. The Closer Relations of Council and Parliament 

The Commons had ceased, from 1422 onwards, to demand 
the nomination in Parliament of the Kang’s Council. We do 
not know with certainty the time at which the Council ceased 
to be appointed for a year, and began to hold office during 
the King’s pleasure ; nor when they ceased to be paid for their 
services. Probably the Council of Regency which managed 
affairs in the minority of Henry VI set the example of an 
indefimte tenure of office ; and the great lords who composed 
the later Lancastrian Councils were able to take care of 
themselves without pa 5 rment. 

Prom 1459 to 1621 there is no instance of an impeachment 

^ Holdsworth, H.E.L, i. 514. It was still popular under James I; Tanner, 
Const, Doc, of James I, pp. 140-5. ^ 
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by the Commons ; Parliament acts with the King in passing 
Acts of Attainder. It would seem as though they had 
altogether relaxed their hold on the executive. 

And yet the connexion between Council and Parhament 
grew closer under the Tudors, who were in no way inclined 
to neglect legal forms, but preferred to adapt them to effect 
their ends in popular shape. In the House of Lords the 
dignity of the Council was enhanced by the 'Act for placing 
of the Lords'.^ The Chancellor, the Treasurer, the President 
of the Council, the Lord Privy Seal, if peers, take place above 
the highest members of the peerage ; the King’s Secretary, if 
a bishop or a baron, sits above aU other bishops or barons. 

In the lower House the attempts to estabhsh communica- 
tions between the representatives of the Commons and the 
representatives of the Crown take different forms. Henry 
VIII used to require the Speaker^ to be the exponent of his 
wishes, and on a few occasions ministers of the Crown who 
were not members of the Commons made unwelcome visits 
to the Commons House. ^ But from 1560 onwards the King’s 
ministers, the Chancellor of the Exchequer and the Secretaries, 
are active in debate, and the Tudor practice of adding to the 
constituencies and tampering with the electorate was designed 
to secure seats for Court officials and nominees.^ In 1614 the 
presence of Privy Councillors was noticed in the House of 
Commons, but, though their right to be present was discussed, 
it was not contested and was never afterwards disputed.^ To 
admit members of the Council to discuss the Eung’s business 
in the midst of them gave the Commons a surer mode of 
obtaining the control of affairs than the mere nomination of 
ministers in Parliament. We approach the modern connexion 
of executive and legislature, but it is by slow degrees. When 
the authors of the Grand Remonstrance, in 1641, asked that 
the King should only employ such councillors and ministers 
as could obtain the confidence of Parhament, they probably 
had no clear idea as to the mode in which that confidence 
should be expressed. 

1 31 Hen. AHII, c. 10. 

^ Stubbs, Lectures on Mediaeval and Modern History, p. 272. 

3 In 1514 and 1523; Pari. Hist. i. 482-6. ^ Pari. Hist. i. 1163. 

Tanner, Tvdor Const, Doc,, pp. 519, 620. 
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At least, the presence of ministers in the House of Com- 
mons explaining their pohcy and the King’s needs was a surer 
and more practicable mode of harmonizing legislature and 
executive than the use, however frequent, of the remedy by 
impeachment. 

Impeachment was a valuable weapon when it was first 
instituted in the fourteenth century, and again when its 
practice was revived by the Commons in 1621 under kings 
who were ready to strain the Constitution to the point of 
rebellion. It was then important to be able to strike a heavy 
blow at the instruments of the royal will. But for the 
ordinary purposes of controlling or dismissing a careless, per- 
verse, or incapable minister, the Commons, with no other 
means in their power than impeachment, were much in the 
position of an employer, who could not dismiss a useless or 
impertinent servant, but must wait till he was able to proceed 
by indictment for larceny or assault. The authors of the 
Grand Remonstrance said truly 'that the Commons might 
have cause often justly to take exceptions at some men for 
being counsellors and yet not charge those men with crimes 
It was only by their presence in the House of Commons that 
ministers could be made to understand that they were indeed 
the servants of the King, but of the King as the official repre- 
sentative of the people. 

II. THE SUPERSESSION OF THE COUNCIL 
§ 1. Evolution of the Cabinet 

The Restoration did not give back to the Council the 
judicial powers which the Long Parhament had taken away. 
Duties, consultative and executive, stiU remained, and we 
now have to trace the supersession of the Council, as a consul- 
tative body, in favour of that group of confidential servants 
of the Crown which we know as the Cabinet. 

The result of the contest between Charles I and his Parha- 
ment showed that the King could not govern except on 
amicable terms with Parhament, and as he must govern 
through ministers it would follow that these ministers must 
be acceptable to Parhament. This truth was not reahzed at 

^ Clarendon, Rebellion, bk. iv, s. 73. 
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once: Charles had bitterly contested it, and the process by 
which a correspondence of poHtical opinion between ministers 
and the House of Commons has been secured was a slow one. 
But it began in the reign of Charles II. 

We are used to see a group of ministers acting together 
on lines of policy approved by the majority of the House of 
Commons, under a leader whom we know as the Prime 
Minister, meeting for consultation in a body which we call 
the Cabinet, and holding office so long as their poHcy com- 
mands the confidence of Parliament and of the country. 
Each of these ministers is at the head of some branch of 
government — Foreign Affairs, the Army, Trade, Education — 
which he administers, subject in major issues to the Cabinet’s 
control, with the aid of a large staff of permanent officials, 
and he represents this department, for purposes of explanation 
or defence, in the House of which he is a member. 

Over against these ministers and their majority are the op- 
position leaders with the minority behind them, watching and 
waiting till the turn of public opinion gives them a majority 
and transfers to them the government of the country. 

The Privy Council is therefore at the present time reduced, 
for ordinary purposes, to executive business which is formal 
and not discretionary, while its consultative functions have 
disappeared. But all Cabinet ministers are members of it. 

In the reign of Charles II and for some time after we can 
see only the bare rudiments of such a scheme of government. 

We find indeed a body of ministers, Privy Councillors, 
holding high offices of State, though not necessarily adminis- 
trative offices,^ meeting, with more or less regularity, for 
purposes of consultation. But, though one of these may enjoy 
a predominant influence with the sovereign, there is no recog- 
nized Prime Minister first in the royal confidence and en- 
trusted with the choice of his colleagues ; nor is there any 
necessary coherence of pohtical opinion nor even any sense of 
personal loyalty among the groups of men who meet to dis- 
cuss and settle the policy of the country. Neither government 
nor opposition in our sense yet exists. 

^ The President of the Council, the Lord Privy Seal, and the Lord 
Chanaberlain were always in the inner circle of advisers. Their offices can- 
not be called administrative. 
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Moreover, with the exception of the Treasury and the 
Admiralty, the departments of government as we understand 
them do not exist. The duties of the Secretaries of State 
were divided in a manner so arbitrary^ as to show clearly 
that neither was expected to administer any branch of our 
affairs, foreign or domestic. The Secretaries were, in those 
days, merely the channels through which the decisions of 
the Edng in Council were communicated to those concerned. 
Administrative business, including part of that of the Treasury 
and Admiralty, was carried on by Committees of the Council, 
or, if important, was prepared by them for submission to the 
full Council before action was taken. 

To sketch the evolution of the Cabinet from the Council is 
not easy. That there was, during the reign of Charles II, and 
earlier, such an inner circle of advisers of the Crown is not 
difficult to show. In following out its history we have to trace 
the process by which the Cabinet becomes definite in com- 
position, uniform in political opinion, collectively responsible 
for every act of Government. But, while the history of the 
Privy Council is recorded in the Registers of the Council, 
that of the Cabinet must be made out from casual notices in 
memoirs and correspondence. It is rare that we obtain any 
record of its transactions ; it has varied in composition and 
numbers from time to time under the political conditions of 
the moment; and its relation to Parhament, and to the 
country, is undergoing constant, if imperceptible, change. 

The Stuart Cabinets 

Neither an inner council nor the name 'Cabinet’ were 
unknown in the time of Charles I. Sometimes the name is 
applied to a definitely constituted committee of the Privy 
Council, sometimes to a group of advisers enjoying the special 
confidence of the King. Thus, in the State papers of the early 
months of 1640, the Committee for Foreign Affairs is referred 
to as the 'Lords of the Junto ’,2 the Committee for Scots 
Affairs as 'the Cabinet Council’. But in July 1640 we find 

^ One Secretary was responsible for communication with the Northern, 
the other with the Southern powers of Europe. * 

State Papers i Domestic, 1639-40. See letters of 10 Jan, 7 Feb 20 Feb 
5 Mar., 14 July. ’ 
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the Lords of the J unto dealing with a question relating to the 
coinage, while a body of persons identical in composition with 
the Committee for Scots Affairs is described by Clarendon as 
'the Committee of State which was reproachfully after called 
the Juncto and enviously then in the Court the Cabinet 
Council’.^ 

It is extremely probable that where a Committee, set up 
for a particular purpose, was found to consist of persons who 
in a special manner commanded the confidence of the King, 
he used it for general consultation and advice. But where 
no system existed we may exert our ingenuity vainly in the 
endeavour to construct one. 

The Commons, in the Grand Remonstrance, demanded that 
the King should employ such ministers ' as Parliament may 
have cause to confide in’. A method by which the existence 
or withdrawal of their confidence might be shown was sug- 
gested in the words, 'without which we cannot give his 
Majesty such supplies for the support of his own estate nor 
such assistance to the Protestant party beyond the sea, as is 
desired’. 

The King in reply asserted his right to choose his ministers, 
and stated that he proposed always to employ persons of 
abihty and integrity.^ 

In the reign of Charles II a change in the direction of 
modern practice begins. On the one hand the administrative 
and departmental duties of the Privy Council become more 
clearly defined: on the other the Cabinet, under that name, 
becomes a permanent, if somewhat indefinite and unacknow- 
ledged, feature of our institutions. 

Throughout this reign the Committee^ of the Council were 
undergoing constant reorganization and change. At its 
commencement we find three standing Committees, for the 
Treasury, for Irish Affairs, and for Foreign Plantations; 
others were appointed from time to time for particular pur- 
poses. In 1667 there was an important rearrangement,^ and 
the Committees (1) for Foreign Affairs, (2) for the Admiralty, 

Clarendon, History of the Rebellion (ed, Maeray), ii. 99; Turner, The 
Cabinet Council^ i. 310 if. 

^ Gardiner, Constitutional Documents, pp. 153, 158. 

^ Register of Privy Council, Charles II, vii. 173. 



92 THE COUNCILS OF THE CROWN Chap. II 

(3) for Trade and Plantations, and (4) for Petitions of com- 
plaint and grievances are constituted with definite rules and 
duties. The Foreign Committee is so important during the 
next three reigns that it has been thought to contain the 
germ of the Cabinet but, though there were times when this 
Committee and the group of confidential advisers consisted 
of the same persons, the work of the Committee was in theory 
departmental, while that of the Cabinet was concerned with 
general poHcy. 

This group of advisers appears at the beginning of the 
reign, but on a small scale. It was necessary that some com- 
munication should be maintained between the House of Com- 
mons and the Bang’s ministers, because money was wanted ; 
the sources of revenue assigned by Parliament to the King 
did not produce the sum contemplated,^ and the funds needed 
would not be forthcoming unless a Parliamentary majority 
could be secured for a grant. To obtain this majority the 
ministers of Charles relied, not upon a community of political 
opinion with the Commons, but upon appeals to the loyalty, 
the good nature, or the self-interest of individual members. 

How these appeals were to be made was settled in con- 
ference between Clarendon aiid Southampton, the Chancellor 
and Treasurer, and leading members of the House of Com- 
mons ; these two ministers for a time advised Charles and 
determined the policy of the country. Soon, however, the 
King invited others to the conference, and appears to have 
himself dabbled in Parliamentary management, making 
promises without much regard to the prospect of their 
fulfilment.^ 

But, though one of the objects of this Committee was to 
obtain, by argument or inducement, the concurrence of a 
majority of the Commons with the wishes of the King, it does 
not satisfy our notion of a Cabinet. It was not a body of men 
who agreed on political questions, for Clarendon strongly 
resented the introduction of Ashley, Coventry, and Arlington 
to its consultations. The opinion of the majority did not 
bind the action of its members, for Clarendon and South - 

^ Turner, The Cabinet Council, i. 322 

® State Papers, Calendar of Trea^ry Boolcs, pp. xxviii, xxix. 

® Clarendon, Autobiography, ii. 206. 
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ampton successfully opposed a Bill to enable the Crown to 
dispense with statutory requirements as to religious tests, 
though the Bill had been introduced into the House of Lords 
by Ashley with the approval of the King.^ 

The meetings of this body were, in Clarendon’s time, in- 
formal in character, and uncertain in place ; and, although 
general questions of policy were discussed, yet in grave mat- 
ters of public interest, as, for instance, the sale of Dunkirk, 
the result of the discussion was laid before the full CounciP 
for decision. 

Certainly before the end of the reign the term 'Cabinet’ 
was used for the groups of confidential servants who advised 
the King, and their meetings also attained a certain regu- 
larity. Pofitical unanimity does not appear to have been 
necessary or expected. The Cabal was certainly not a har- 
monious body, yet Burnet speaks of a subject in 1673 as 
being 'much debated in the Cabinet’.^ 

The representative Privy Council of Sir Wdliam Temple’s 
design, that transient and embarrassed phantom in our 
constitutional history, is interesting as showing how the need 
of reconcihng the executive and the legislature was dimly 
felt in the seventeenth century, and how the problem puzzled 
the statesmen of the time. 

The Government of Charles II had undergone a series of 
catastrophes; Clarendon had been impeached; the Cabal 
broke up in a storm of unpopularity; then again Danby was 
impeached. These violent ends of successive ministries led 
Charles II to invite Temple, a diplomatist of tried abfiity and 
integrity, to try to devise a ministry which should keep in 
touch with the House of Commons. 

Temple proposed that a Council should be formed of thirty 
persons, chosen from the various pohtical parties, and also 
containing representatives of the Church, the law, and the 
mercantile and landed interests. He beheved that the repre- 
sentative character of this Council would commend it to 
Parhament, while the varied knowledge and experience of 
its members would make it an efficient adviser to the Crown. 


1 Ibid, 34:4-9. 

® Bumet, History of My Own Time, ii. 8. 


® Ibid. 248. 
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He forgot that, if his Council was thus to mirror the conflict- 
ing pohtical opinions and the varied interests of the country, 
discussion would be lengthy and controversial, and that the 
obligation of secrecy would be extremely difficult to maintain. 
The advice tendered by such a Council was not likely to be 
harmonious, prompt, or confidential. 

On 21 April 1679 Temple’s scheme saw light, the King 
made a speech to the existing Council in which he thanked 
them for their services and discharged them from further 
attendance on the ground that their numbers made secrecy 
impossible, that he had been obliged, in consequence, to 
transact business with a smaller body of advisers, and that 
he wished henceforth 'to lay aside the use of any single 
ministry, or private advice, or foreign committees, for the 
general direction of his affairs’.^ 

But this Council followed the course of its predecessors. 
Three Committees were at once appointed, for IntelHgence 
(virtually for Foreign Affairs), for Tangier, and for Trade and 
Plantations ; Temple himself joined a small group which was 
formed for the discussion of general business, outside the 
Council, and was presently indignant because the King con- 
sulted another group in which he was not included.^ In a 
year’s time things went on as before. 

Towards the close of the reign the Cabinet becomes a more 
definite institution. Lord Guifford had been given a place 
on Temple’s Council as Lord Chief Justice of the Common 
Pleas. Not long afterwards he became Lord Keeper, and was 
summoned to meetings of the Cabinet. In Roger North’s life 
of Guilford, the Council, the Committees of Council, and the 
Cabinet assume distinct shape. 

The Council met every Thursday. The Lord Keeper at- 
tended these meetings, and also 'the Committees of Council, 
as for Trade and Plantations, &c., which might be called 
English business, but he never cared to attend at the Com- 
mittee for Foreign Affairs, and yet, though he always declined 
giving any opinion in that branch of royal economy, he could 

^ Begisters oj the Privy Council, Charles II, vol. xv; Turner, The Cabinet 
Council, i. 342. 

^ Temple’s Works, ii. 538, 541; Turner, vol. i, ch. iv. 
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not avoid being in the way of the ordinary deliberations of 
that kind by reason of his attendance at the said Councils’. 

We see here the Committees preparing business for final 
discussion and settlement at the Council, which has evidently 
not yet lost its voice in the conduct of afiairs. 

But behind these is a body which is neither Committee nor 
Council. The Cabinet, we learn, met every Sunday. It con- 
sisted of 'those few great officers and courtiers whom the 
King rehed on for the interior despatch of his affairs ’ : who 
'had the direction of most transactions of government, 
foreign and domestic’.^ This was the body which settled 
questions of pohcy, and its work is plainly different from 
that of the Committees of Council. 

The Cabinet of William III 

In the reign of WiUiam III the Cabinet becomes a recog- 
nized institution, though its importance is sometimes obscured 
by the strong will and pohtical capacity of the Edng. An 
illustration of the complete independence of action, which 
William assumed in some departments of pubhc affairs, is to 
be found in his correspondence with Pensionary Heinsius on 
the subject of the First Partition Treaty. His English minis- 
ters are never mentioned. Parhament is referred to from 
time to time as likely to give trouble about money and troops. 
The nation is described as inchned to peace, but ‘if war is to 
be the upshot of this business I must take my measures to 
bring this nation insensibly into it’.^ He speaks throughout 
of the movements of ships and troops, and the terms to be 
made with foreign powers, as matters for his own decision. 

Evidently he desired to act for himself, or, if consultation 
was necessary, to consult with few. In fact, at the beginning 
of the reign, there are signs that he regarded the Cabinet as 
a formal, dignified body, whose advice would not be asked in 
matters of urgent importance. 

This is suggested by the case of Sir Edward Seymour, who 

^ Life of Lord Keeper Guilford, by Roger North, pp. 227 f£. The narrative 
extends into the reign of James II; and we get another glimpse of the 
Cabiaet of James. The East India Company’s charter of 1687 received ‘the 
approbation of the King declared in His Majesty’s Cabinet GounciV; Ilbert, 
Government of India, p. 22. 

^ HardwicJce State Papers, ii. 340, 347, 358, 362. 
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in 1692 accepted office as a junior Lord of the Treasury, and 
was sworn of the Privy Council. He claimed that his rank 
entitled him to sit above Hampden, the Chancellor of the 
Exchequer, at the Treasury Board. This was impossible, but 
his susceptibilities on the question of precedence were met 
by his admission to the Cabinet.^ 

The case of Lord Normanby, two years later, is interesting 
because it shows us WilHam’s views as to consultation with 
his ministers. Normanby was made a member of the Cabinet 
without office. He complained that, when the King was 
abroad, the Queen had held a meeting of ministers to which 
he was not summoned. The ministers summoned were the 
Lord President,^ the Lord Keeper,^ the Lord Privy Seal,^ the 
Master of the Ordnance,^ and the two Secretaries of State.® 
The business concerned the service of the fleet in the Mediter- 
ranean and off the coast of France. Normanby was not 
satisfied by the assurance that this was not a Cabinet Council. 
Shrewsbury wrote to Wilham on the subject, and the reply 
is instructive : 

‘It is true that I did promise my Lord Normanby that when 
there was a Cabinet Council he should assist at it : but surely this 
does not engage either the queen or myself to summon him to all 
the meetings which we may order, on particular occasions, to be 
attended solely by the great officers of the Crown, namely, the 
lord keeper, the lord president, the lord privy seal, and the two 
secretaries of State. I do not know why Lord Sydney was sum- 
moned to attend unless it was on account of some business relative 
to the artillery, which, however, might have been communicated 
to him. I do not see that any objection can be made to this 
arrangement, whenever the queen summons the aforesaid officers 
of the Crown to consult on some secret and important affair. 
Assuredly that number is fully sufficient, and the meeting cannot 
be considered as a Cabinet Council since they are distinguished 
by their offices from the other counsellors of State, and therefore 
no one can find fault if they are more trusted and employed than 
the others.’^ 

^ Luttrell’s Diary, ii. 472, 485, 490. 

^ Carmarthen. It is not clear whether Portland or Carmarthen or both 
were present. ^ Somers. ^ Pembroke. ® Sidney. 

® Shrewsbury and Trenchard. 

^ Shrewsbury Correspondence (Coxe), pp. 34, 38. For other Cabinets with 
varying members present, see Turner, The Cabinet Council, i. 402-5. 
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William appears to hold that a place in the Cabinet might 
be given as a compliment to a Privy Councillor, but that 
‘ secret and important affairs ’ are not for the Cabinet but for 
a few great officers^ whom the Crown may please to consult. 
There is not only no sense of the collective responsibihty of 
the Cabinet or of this inner group ; there is hardly any sense 
of the individual responsibility of those who may be 'trusted 
and employed above others’. 

An interesting hght is thrown on the practice of the time 
in this respect by the minutes which Shrewsbury kept of 
Cabinet meetings held in the years 1694, 1695, 1697. About 
sixty such meetings are recorded in the Montagu House 
papers, and are there described as 'Privy Council Minutes’. 
They are clearly Cabinet minutes kept by Shrewsbury for 
his own information, as may be seen if they are compared 
one by one with the official records of meetings of the Privy 
Council during that period.^ 

The persons present at the Cabinet vary but slightly from 
one meetmg to another. The President of the Council, the 
Lord Keeper, the Lord Privy Seal, the two Secretaries of 
State, Godolphin and Russell representing the Treasury and 
the Admiralty, form a nucleus. The Archbishop becomes a 
regular attendant from the date of Tenison’s appointment. 
The Master of the Ordnance, the Lord Steward, the Lord 
Chamberlain appear less frequently. It is possible to identify 
the meeting held on 14 May 1694^ as the meeting which was 
the cause of offence to Normanby, because he was not sum- 
moned. He is present at the next recorded meeting but one,^ 

^ On 9 May 1694 there was a meeting of the five officers only to discuss 
the secret issue of an attack on Brest; Turner, i. 161. 

^ Hist- MSS. Commission, Montagu House Papers, vol. ii, part i. Meetings 
are recorded on fifty-nine days. On one of these, 4 May 1695, the Cabinet 
met apparently six times. A comparison of these minutes with the Register 
of the Privy Council shows that on forty-seven of these days no Council 
was held. On the occasions when a Council was held on the same day as 
one of the meetings recorded by Shrewsbury, the persons, the business, and 
sometimes the place differ; except on one occasion, 9 Dec. 1694, when his 
minute is clearly a note of special business, which, as we can learn from 
the Register, was assigned to Shrewsbury at a meeting of the Privy Council. 
See Turner, The Cabinet Council, vol. i, ch. vii. 

^ Hist. MSS. Commission, Montagu House Papers, vol. ii, part i, p. 66. 

^ At a meetmg of 16 July 1694 the Lord Keeper and the two Secretaries 
alone were present; on 26 July Normanby was present; Turner, i. 162. 

3042 n 
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the minutes of which, are significantly endorsed by Shrews- 
bury as 'Cabinet Councir. The name of Seymour does not 
often appear. Evidently there was an outer and an inner 
circle of the Cabinet. Normanby, by his importunity, forced 
his way into this inner circle: but others, less exacting, were 
less frequently summoned. 

Sunderland had more definite views as to the Cabinet, and 
these were shared, as we shall see later, by Bolingbroke.^ 

In 1701 2 he writes to Somers as to the conduct of affairs 
in the event of a Whig majority being returned at the general 
election then pending. Among other things he proposes : 

'None to be of the Cabinet but those who have in some sort 
a right to enter there by their employment. 

'Archbishop, Lord Keeper, Lord President, Lord Privy Seal, 
Lord Steward, Lord Chamberlain, First Lord of the Treasury, and 
two Secretaries of State. The Lord Lieutenant of Ireland must 
be there when in England. If the king would have more it should 
be the First Commissioner of the Admiralty, and the Master 
General of his Ordnance. 

'It would he much for the Icing's service if he brought his affairs 
to he debated at that Council,^ 

Three things are noticeable in this passage : the clear con- 
ception of a Cabinet Council at which affairs of general policy 
should be discussed; the disinclination of the King to use 
such a Council ; and the small regard paid to the representa- 
tion in the Cabinet of the holders of great administrative 
offices — ^WiUiam had thought that the Master of the Ordnance 
should take his orders without being consulted. Sunderland 
thinks that he might possibly be admitted into a Cabinet 
which necessarily should contain the Archbishop, the Lord 
Chamberlain, and the Lord Privy Seal. 

§ 2. The Cabinet and the Commons 
Relations under William III 

At this point it is necessary to turn from the evolution of 
the Cabinet and its relations with the King to the question 
of ministerial responsibility to Parliament as affected by the 


^ Infraf p, 105. 


® HardwicJce /State Papers, ii. 461. 
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existence of the Cabinet. Responsibility to Parliament was 
imperfectly understood, although from the reign of Edward 
III onwards attempts had been made to secure it. Legal 
responsibihty only exists if it can be enforced ; it can only be 
enforced by some form of penalty; and a convenient form 
of penalty was not as yet discovered. 

For the King, whether he loved pleasure like Charles II, 
or rehgion like James II, or power hke WiUiam III, wanted 
to direct his government to the ends he desired, and, if he 
found ministers in whom he had confidence, he was not 
disposed to change them because his confidence was not 
shared by the House of Commons. He had to learn that, in- 
asmuch as the needs of State outran the resources placed at 
the disposal of the Crown, he could only govern through 
men able and willing to induce the Commons to supplement 
those revenues by additional supphes. 

The Commons were prepared to assume that the acts of 
the Government were the acts of the King’s ministers, not 
of the King himseh : but they wanted to be able to punish 
an erring minister if they could be sure of punishing the 
right man. 

The punishment was clumsy enough — impeachment or at- 
tainder resulting in exile, imprisonment, fine, or death — ^until 
it came to be understood that the expression of popular dis- 
approval, shown by a vote of the House of Commons or the 
result of a general election, was a sign that the entire Mi ni stry 
must be changed or that a minister who had acted on his 
own responsibility must leave ofl&ce. 

But the difficulty of the time was not merely to find 
the right punishment, but to fix responsibility on the right 
persons. 

Some part of this difficulty, as in the case of WiUiam III, 
might arise from the independent action of the King, and 
some from the absence of any notion of a ministry acting as 
a whole ; but a great deal was due to a state of things which 
we can hardly reahze, the want of government departments 
working under responsible political chiefs. 

If, at the present day, the pubhc, through the House of 
Commons, has reason to complain of the condition of the 
Navy, the conduct of Irish affairs, the administration of the 
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Post Office or War Office/ there is a minister directly respon- 
sible for each of these departments who can be called to 
account. If his action has been approved by the Cabinet, the 
Ministry must stand or fall by the decision of the Commons. 
If he has acted on his own responsibility, his colleagues may, 
or may not, defend him, and he may be compelled to resign. 
But departmental business, at the date of the Act of Settle- 
ment, was largely transacted through Committees of the 
Privy Council. Thus individual responsibihty was lost while 
the Cabinet recognized no collective responsibihty. 

The difficulty which might arise from the independent 
action of the King is illustrated by the incidents of the First 
Partition Treaty Wilham conducted the negotiations in 
Holland, but he could not conclude a treaty without formali- 
ties which needed the use of the Great Seal, and this again 
needed a sign manual warrant with the counter-signature 
of a Secretary of State. 

Portland, therefore, our ambassador at Paris, was directed 
to communicate the terms of the treaty to Vernon, for the 
information of Somers : and the King himself wrote to Somers 
desiring him to consult such of his colleagues as he thought 
proper to be admitted to the secret, and asking that the 
necessary forms should be sent to him without letting their 
purport be known to any but these few favoured Counsellors. 

Somers had interviews with Vernon and Montagu, com- 
municated by letter with Oxford and Shrewsbury, and, with 
Vernon, sent the necessary powers to the Kang, adding some 
words of warning. Later he obtained a formal warrant to 
cover his action. 

In the case of the Second Partition Treaty Jersey tried to 
obtain the Seal irregularly from Somers, but had to produce 
a warrant. 

In 1701 Somers was charged, on his impeachment, with 
his conduct in respect of the Partition Treaty. He answered 
that he had affix:ed the Great Seal on the authority of a sign 
manual warrant, countersigned by a Secretary of State ; that 

^ Cf. the fall of Rosebery’s Government in 1895 as the result of a snap 
vote on the issue of the stores of cordite (21 June) ; Oxford, Fifty Years of 
Parliament^ i. 231, 232. 

® Thomson, Secretaries of State, 1681-1782, pp. 9, 10, 
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he had offered an opinion about the treaty^ but was not 
responsible for its terms ; and that he had acted as the King 
bade him. Portland also alleged that he had informed Somers, 
Vernon, Halifax (First Lord of the Treasury), the Lord Privy 
Seal, Marlborough, and the Vice-Chamberlain of the House- 
hold; but no attention was paid to their suggestions.^ 

To us it would seem that Somers should either have refused 
to affix the seal to the powers needed for making the treaty, 
or else that he should have accepted responsibility for its 
terms. To us it seems surprising that the King should not 
have submitted the result of these important negotiations 
to his entire Cabinet, and that Somers after a perfunctory 
consultation with four of his colleagues should have supplied 
the King with powers in blank and pleaded the King’s com- 
mands as relieving him from all responsibility. 

But this only illustrates one side of the difficulties of the 
time^ — Somers was at any rate an ascertainable person, in 
charge of the Great Seal, for the use of which he might be 
called to account. The Cabinet was a more elusive body. 
At the close of 1692 there was an interesting debate in the 
House of Commons on the cost and ill success of the war, on 
our losses at sea, and on the advice to be given to the King. 
The House resolved that ‘ the great aff affs of Government had 
been for some time past unsuccessfully managed under those 
that had the direction thereof’, and asked their majesties to 
prevent this by employing 'men of known integrity and 
ability’. But in the course of debate it was asked how the 
House could ascertain who were in fault. One speaker says, 
'I know not where we are wounded. I would not have the 
management in such hands in the future ; but this cannot be 
while we have a Cabinet Council.’ Another says, ' The method 
is this ; things are concerted in the Cabinet and then brought 
to the Council: such a thing being resolved in the Cabinet 
and put upon them, for their assent, without showing any 
of the reasons.’ He goes on to say that this practice has given 
dissatisfaction at the Council, and adds, 'If this method be, 
you will never know who gives advice,'"^ 

A third, almost in the language of the Act of Settlement, 

^ Btimet, History of My Own Time, iv. 469, 470. 

^ Pari, Hist. v. 731. 
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says, ‘I would have every Counsellor set his hand to his 
assent, or dissent, to be distinguished.’ 

The debate ended with a resolution which would now be 
regarded as a vote of censure on a ministry ; it had no such 
effect as would now follow from such a vote. 

A recognition of the need of varying the composition of 
a ministry, as the balance of parties shifted, would not of 
itself meet the complaint of the speakers quoted above. Nor 
would the substitution of the Privy Council for the Cabinet 
have given the House of Commons the opportunity which it 
desired for attacking incompetent management in the various 
departments of government. 

The framers of the Act of Settlement did not see the 
whole difficulty, and failed to find a remedy for what they 
did see. 

What was needed was the responsibility of individuals for 
specific branches of State affairs, and of these individuals as 
a body for the action of one another and the policy of the 
whole: so that, when a department was ill conducted or 
general pohcy disapproved, the minister who was to blame 
or the entire ministry should lose place and power. It was 
not necessary in the pubfic interest that they should be 
banished or sent to prison or lose their heads. But the Com- 
mons of that day could not forecast the mode in which 
the constitution would work out, nor conjecture the ultimate 
practical solution of their difficulties. 

In the first instance the treatment of this question was 
embarrassed by the fear lest the representatives of the people 
themselves, who should stand forth as the accusers of those 
who did wrong or gave evil advice in high places, might them- 
selves be infected by the presence of persons holding office 
under the Crown, and thereby incapacitated from judging 
fairly when the interests of King and people seemed to 
conflict. 

This fear so far prevailed that a provision was introduced 
into the Act of Settlement excluding persons holding office 
under the Crown from sitting in the House of Commons. 
Had not this provision been repealed in 1705 before the Act 
came into operation the Commons would doubtless have lost 
power as agamst the Lords, since ministers debarred from 
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the former House would naturally have been present in the 
other. 

The endeavour to ensure that ministers should be account- 
able for the advice which they gave was embodied in another 
provision. 

‘From and after the time that the further limitations by this 
Act shall take effect, all matters and things relatiag to the weU 
governing of this kingdom which are properly cognizable in the 
Privy Council by the laws and customs of this realm shall be 
transacted there, and aU resolutions taken thereupon shall be 
signed by such of the Privy Council as shall advise and consent 
to the same.’ 

The proposal was clearly unsound. As the experiment of 
1679 showed, the Privy Council, unless reduced in number, 
and reconstituted from time to time, so as to secure some 
community of political opinion among its members, would 
have proved an unworkable machine for the purposes of 
government. The requirement of a signature would often 
have failed to identify the real culprit, because the policy 
recommended may have been sound, but marred by depart- 
mental inefficiency. 

Burnet^ says that 4t was visible that no man would be 
a Privy Councillor on those terms ’. It must have been equally 
visible that no Privy Council could conduct the business of 
State under the proposed conditions. 

One more precaution taken in the Act of Settlement is to 
be found in the provision that : 

‘No pardon under the Great Seal of England be pleadable to 
an impeachment by the Commons ui Parhament.’ 

The case of Danby was in the minds of those who framed 
this provision. Such a case would arise if the various officers 
of State responsible for the formalities necessary to the use 
of the Great Seal were ready to assist the King to exercise the 
prerogative of mercy, not to pardon a criminal tried and 
sentenced, but to prevent the question of criminality from 
being tried. 


^ History of My Ovm Time, v. 24. 
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It might also arise in the case of so scandalous a breach of 
duty as was committed by Lord Chancellor Nottingham in 
the case of Danby. Charles II sent for Nottingham desiring 
him to bring the Great Seal. The Chancellor came, with the 
Great Seal in charge of an attendant. Danby produced a 
pardon, which the King signed, and then took the Seal from 
Nottingham and ordered the attendant to affix it to the 
pardon.^ The act was a direct breach of Statute Law govern- 
ing the use of the Seal, and Nottingham, by taking the Seal 
back from the King’s hands, made himself a party to this 
illegality. No doubt he deserved impeachment as much as 
Danby. But the provision of the Act of Settlement was in 
fact out of date. No Kling since the Revolution has made, 
or would be hkely to make, himself responsible for an act 
which the Commons considered deserving of impeachment, 
by thus using his prerogative of pardon. 

The framers of the Act of Settlement, with the best inten- 
tions, did nothing to bring about that responsibility of minis- 
ters to Parliament with which they were so much concerned. 
Their work is interesting only as showing that they realized 
a difficulty which custom and the instincts of practical con- 
venience have gradually brought to a solution. 

The Cabinets of Anne 

In the reign of Anne, Cabinet and Council are more distinct 
than in the days of William III, but we still find three con- 
sultative bodies under various titles, (1) the Cabinet, or Lords 
of the Cabinet Council, (2) the Lords of the Committee or the 
Committee of Council, (3) and the Privy Council or Great 
Council ; the three bodies which had demanded, in different 
degrees, the attention of LordKeeper Guilford. The relation of 
the first two of these bodies is obscure and much disputed. It 
has been conjectured^ that the distinction lies in the presence 
of the Crown at the former ; when the Crown was absent the 
body is a Committee of the Cabinet Council. But the Queen 
appears at sessions of both bodies, and it is also easy to 
identify them simply.^ Yet in some cases a measure of dis- 

^ J ournals of the House of Commons, ix. 575. 

^ W. Michael, Englische Geschichte, i. 440. 

® Turner, The Cabinet Council^ i. 344-94. 
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tinction is visible, and in these instances the Cabinet dete^^-^ 
mines policy ; the Committee of Council does the work which 
to-day is done by the departments of government ; the Coun- 
cil gives formal expression to the royal will. Probably the 
tendency was developing to restrict the royal presence to 
meetings styled Cabinets. In the reign of Anne the Foreign 
Committee assumes an importance disproportionate to that 
of others, but this may be because we learn the workings of 
the machine chiefly from the letters of Bolingbroke who was 
largely concerned with the business of that Committee.^ In 
his correspondence we see the Cabinet which settled questions 
of general policy sitting in the presence of the Queen; the 
Lords of the Committee or Lords of the Council, who worked 
through the details of the Treaty of Utrecht ; the Privy Coun- 
cil, who gave their formal assent to the treaty and authority 
to affix the Great Seal to its ratification. 

Thus in the framing of the Treaty of Peace and Commerce 
with Spain, Bolingbroke informs the Queen that 'the draft 
will be ready for the Lords of the Council to-morrow, and 
for the Cabinet on Sunday, when I presume you would have 
the Council sit as usuaP.^ Again, five days later he announces 
that the Lords of the Council have gone through half the 
treaty and expect to finish it the next day: 'my Lord Presi- 
dent will take care to summon the Great Council, pursuant 
to your Majesty's commands, for Thursday morning’.^ 

Three points come out in the history of the Cabinet during 
this reign. 

The first of these is the closer connexion of the Cabinet 
with the departments of government. Sunderland in the 
previous reign regarded the First Lord of the Admiralty and 
Master of the Ordnance as persons who might or might not 
be in the Cabinet. But nine years later Bolingbroke speaks 
of the first office as necessarily bringing the holder into the 
Cabinet, but not the second: 'The employment of First Com- 

^ Bolingbroke, Letters, i. 167: ‘I have not been, to own the truth to your 
Grace, this month, at the Committee of Lords which sits at the War Office.’ 
There appears to have been a Committee to examine Guiscard in JSTewgate, 
Letters, i. 102. The assembly before whom he appeared when he stabbed 
Harley would seem to be the Cabinet; see Swift, Narrative of Guiscard^ s 
Examination; but it is also styled Committee; Turner, i. 377-80, 385, 426. 

" 24 Sept. 1713. ® 29 Sept. 1713, 
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missioner of the Admiralty brings your Lordship (Strafford) 
into the Cabinet, which would not have been if the other 
employment (Master of the Ordnance) had fallen to your 
share, without making a precedent for enlarging the Cabinet, 
which Her Majesty had much rather confine than extend.'^ 

Shrewsbury, writing to Harley, speaks in the same way of 
the Treasury Commission. ‘In my mind you should be at 
the head, because you then come naturally into the Cabinet 
Council where you are much wanted.’^ 

The second point is that, although we may note a tendency 
to connect the Cabinet more closely with actual administra- 
tion, the want of political chiefs responsible for particular 
departments is obviously felt by Parhament. 

In January 1711 a debate arose in the Lords on the con- 
duct of the war in Spain, and a resolution amounting to 
censure of 'the Cabinet CounciL was moved, together with 
an address to the Queen that she would 'be pleased to give 
leave to any Lord, or other, of her Cabinet Council, to com- 
municate to the House any paper or letter relating to the 
affairs of Spain’. The Queen gave the permission asked for, 
and came down ‘incognito to hear the debate’.^ The resolu- 
tion was then moved, with the substitution of ' ministers ’ for 
'Cabinet Council’. Upon this there ensued a long wrangle 
as to the greater or less precision of the substituted words. 
Lord Rochester stated emphatically that the Queen was not 
responsible, 'that according to the fundamental constitution 
of this kingdom Ministers are responsible for aU’. But this 
did not help the object of the debate, which really was to 
pass a censure on some definite person or group of persons. 
It was urged with truth that 'ministers’ was a word of un- 
certain signification, and might include persons who had no 
part in the pohcy which misdirected the war in Spain; while 
'Cabinet Council’ was a 'word unknown in our law’, and 
if a censure was passed the House ought to know whom they 
were censuring. The truth was that there was neither col- 
lective responsibility for pohcy, nor individual responsibihty 
for departmental inefficiency. A vote of censure had no 

^ Bolingbroke, Letters, iii. 27. 

® Hist. Mamiaoripts Commission, MSS. of Marquis of Bath, i. 198. 

® Pari. Hist. vi. 971. 
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terrors for a Cabinet which had no sense of corporate exis- 
tence, and, when either House tried to ascertain more precisely 
the cause of a trouble, responsibihty disappeared in a Com- 
mittee of the Privy Council. 

Thirdly, the Great Council, that is, the Privy Council, has 
now been reduced to formal executive action. In this respect 
its position had manifestly changed in thirty years, as may 
be seen by comparing the meeting to approve the sale of 
Dunkirk with the meeting to sanction the peace of Utrecht. 
The sale of Dunkirk was debated at length at the Council 
Board, though it had already been fully discussed at the 
Cabinet or Committee, and Clarendon mentions with satis- 
faction that there was but one dissentient voice. ^ When the 
Treaties of Peace and Commerce were laid before the Privy 
Council in 1713, and the Queen proposed their ratification, 
Lord Cholmondeley suggested a postponement for further 
consideration, but he was told that the time for exchanging 
ratifications was settled, and was so near at hand that no 
postponement was possible. The treaties thereupon passed 
the Council, and next day Lord Cholmondeley was deprived 
of his place in the Queen’s Household.^ 

On one celebrated occasion the Privy Council resumed the 
functions of a Cabinet. The meeting at Kensington, when 
Anne lay dying, was a meeting of the Council, and is so 
recordedinthe Register ; and their Lordships, ' considering the 
present exigency of affairs, were unanimously of an opinion 
to move the Queen that she would constitute the Duke of 
Shrewsbury Lord Treasurer’.^ 

Having ascertained that the Queen was in a condition to 
be spoken to, the wish of the Council was communicated to 
her by certain members of the Board. Shrewsbury was sum- 
moned to receive the staff of office, and on his return measures 
were taken for the security of the kingdom against a possible 
surprise by the adherents of the Stuarts. 

This is, if not the last, at any rate a very exceptional exer- 

^ Clarendon, Autobiography, ii. 248. 

^ Farl. Hist. vi. 1170; Swift’s Journal, 1 and 8 Apr. 1713. 

® Register of the Council, 30 July 1714; G. M. Trevelyan, England under 
Queen Anne, iii. 308 f. The Dukes of Argyll and Somerset entered the 
Council unsummoned, an action not repeated until 11 Dec. 1916, when 
Lord Milner was inadvertently present, Fitzroy, Memoirs, ii. 641. 



108 THE COUNCILS OF THE CROWN Chap. II 

cise by the Privy Council of deliberative as well as executive 
powers. From the date of the Revolution we may say that 
the Cabinet became the motive power in the Executive of the 
country. 

HI. THE CABINET 
§ 1. The Council and the Cabinet 

The accession of George I marks the beginning of Cabinet 
government as we understand the term. The King had 
hitherto recognized the predominance of a party, as affecting 
his choice of ministers, only when circumstances put con- 
straint upon him. The natural inchnation of a Sovereign 
would be to choose ministers on grounds of individual merit 
rather than of party politics ; but we have seen how William 
III and Anne gradually, sometimes reluctantly, shaped their 
ministries to correspond with the balance of parties in Parlia- 
ment. George I, however, from the outset, and of necessity, 
placed his confidence in the leaders of the party which secured 
his accession ; the party which by reason of the quicker intel- 
ligence and better organization of its members, rather than 
by its numerical superiority in the country, was able to keep 
him on the throne. There was no question of playing off one 
party against another, or selecting the best men from both 
sides. The Ministry of George I was necessarily Whig. 

And George I soon ceased to preside at Cabinet meetings. 
The effect of this was twofold ; the King lost initiative and 
controlin discussing and settling the policy of the country; and, 
as some one must preside at these meetings, the place hitherto 
occupied by the King was taken by a minister : the Prime 
Minister becomes a more definite person than heretofore. 

Thus, in the words of Lord Acton, ' Government by party 
was estabhshed in 1714, by party acting by Cabinet and 'the 
power of governing the country was practically transferred. 
It was shared, not between the minister and the Kang, but 
between the head of the ministry and the head of the opposi- 
tion.’^ The latter statement is perhaps an anticipation, for 
organized opposition hardly existed before the time of Burke, 
but this great change of 1714 is clearly marked ; and here we 
may finally distinguish the functions of Cabinet and Council. 

^ Acton, Lectures on Modern History z *The Hanoverian Settlement’. 
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The Cabinet are ^His Majesty’s servants’. The Privy 
Council are 'the Lords and others of His Majesty’s most 
Honourable Privy Council’. To describe the Cabinet as a 
Committee of the Privy Council is misleading. Every meeting 
of the Privy Council from which the King is absent is a Com- 
mittee, even if every member should be summoned and pre- 
sent.^ But the Cabinet does not meet as a Committee of the 
Privy Council, for it is not so constituted. The Cabinet meets 
for the purpose of advising the Crown, and, as its members 
are not otherwise bound by any obhgation of secrecy, it 
would seem that to be sworn of the Privy Council is a necessary 
prelude to admission to the Cabinet. ^ The Cabinet considers 
and determines how the King’s Government may best be 
carried on in all its important departments ; the Privy Council 
meets to carry into effect advice given to the King by the 
Cabinet or by a minister, or to discharge duties cast upon it 
by custom or statute. Committees of the Council meet to act 
or advise on specified matters. It is necessary that a member 
of the Cabinet should be under the obligations of a Privy 
Councillor, because the oath of the Privy Councillor assumes 
that he is a confidential adviser of the Crown. 

But the Privy Council is essentially an executive, the 
Cabinet, a dehberative body. The pohcy settled in the Cabinet 
is carried out by Orders in Council, or by action taken in 
the various departments of government. Committees of the 
Council may be appointed to collect evidence, to report and 
advise on certain matters, but the Cabinet meets to advise 
and initiate action in all matters ; its members are the heads 
of executive departments, and leaders of the party whose 
pohcy is approved by the electorate, and so the advice of the 
Cabinet is acted upon. 

The two bodies are differently summoned. 

^ This idea belongs only to the eighteenth century, second half ; Turner, 
The Cabinet Council, i. 358, 359. 

^ Hearn {Government of England, p. 192) says that Lord Bute was 
naade a member of the Cabinet by George III before he was Privy Coun- 
cillor, but this seems to be a misunderstanding of a note to Walpole’s 
Memoirs, i. 8. George II died on the morning of Saturday, 25 Oct. Lord 
Bute was sworn of the Privy Council on Monday the 27th (Haydn’s Booh 
of Dignities, 2nd ed. p. 200). Horace Walpole, writing to Mann on the 28th, 
says, ‘the Duke of York and Lord Bute are named of the Cabinet Coimcil’ 
{Letters, iii. 354). But see post, p. 123. 
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A summons to the Cabinet runs thus : 

‘ A meeting of His Maj esty ’s servants will be Held at the^ — at — 
o’clock on Saturday, the — of May, at which — is desired to attend.’ 

A summons to a Council at which the King will be present 
is in the following form : 

'Let the messenger acquaint the Lords and others of His 
Majesty’s most Honourable Privy Council, that a Council is 
appointed to meet at the Court at — ^ on — the — day of this 
instant, at — of the clock.’ 

When the King will not be present the form is as follows : 

'Let the messenger acquaint the Lords of His Majesty’s most 
Honourable Privy Council, that a Committee of their Lordships 
is appointed to meet in the Council Chamber, "Whitehall, on — 
the — of — at — of the clock.’ 

Nor is it only in the form of the summons that the differ- 
ence lies. The Cabinet is summoned by the Prime Minister, 
formerly through his private secretary, but since 1916 through 
the official Secretary to the Cabinet. The Privy Council is 
summoned by the Clerk of the Council, an officer whose history 
dates back to 1540, when Sir Wilham Paget, himself afterwards 
a Privy Councillor and Secretary of State, was appointed 
Clerk^ to the side of the Council in attendance on the King. 

The Cabinet of the present day is then a body distinct from 
the Privy Council in title, in function, and in mode of sum- 
mons. Every member of the Cabinet is a Privy Councillor, and 
the connecting fink between the two bodies may be found in the 
Privy Councillor’s oath and the obligations which it involves. 

§ 2. Collective Responsibility oe the Cabinet 

The Cabinet, as a whole, is responsible for the acts of its 
members : but if this responsibility is to be real the Cabinet 

^ The place of meeting varies with circumstances; it might be at the 
Prime Minister’s official residence, in Downing Street, or in his private 
room at Westminster. Meetings at the Foreign Office are now rare. 

^ The place of meeting is not rigorously defined; the King in 1903 held 
a Council at Lord Londonderry’s house at Wynyard; A. Fitzroy, Memoirs^ 
i. 161. The King may authorize the holding of a Council on his behalf out 
of the United Kingdom, e.g. by the Duke of Cornwall in Australia ; ibid, 
i. 48; ef. 58 f. 

^ Nicholas, Froceedings of the Privy Council^ vii, pp. ii, 4. For Clerks of 
the earlier Councils, see Baldwin, The King's Council, pp. 362-8, 449 £f. 
The Clerk of the Council is also now Secretary to the Cabinet. 
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must be a definite body of persons, every one of whom is 
informed, or can obtain information, as to any measure of 
importance contemplated or taken by the entire Cabinet, or 
by any individual member. 

Throughout the greater part of the eighteenth century 
this collective responsibility did not exist. The Cabinet was a 
large body meeting occasionally for the formal settlement of 
business which had been practically settled by a small inner 
group, 'the confidential Cabinet’. 

The first Cabinet of George I contained in its fifteen 
members the Duke of Marlborough, who was scarcely ever 
invited to Cabinets of which he was a nominal member ; and 
Lord Somers, whose infirmities prevented him from taking 
any part in pubhc business d 

In the reign of George II we have two complete lists'^ of 

^ Stanhope, History of England, i. 104 ; Turner, The Cabinet Council, i. 408 

List of Cabinet, 1740: 

1. Dr. Potter (Archbishop of Can- 
terbury). 

2. Lord Hardwicke (Lord Chan- 
cellor) 

3. Earl of Wilmington (Lord Pre- 
sident). 

4. Lord Hervey (Lord Privy Seal). 

5. Duke of Dorset (Lord Steward). 

6. Duke of Grafton (Lord Cham- 
berlain). 

7. Duke of Richmond (Master of 
the Horse). 

8. Duke of Devonshire (Lord 
Lieutenant of Ireland). 

9. Duke of Newcastle (Secretary 
of State). 

10. Earl of Pembroke (Groom of 
the Stole). 

11. Earl of Islay (First Minister for 
Scotland). 

12. Lord Harrington (Secretary of 
State). 

13. SirRobert Walpole (Chancellor 
of Exchequer). 

14. Sir C. Wager (First Commis- 
sioner of the Admiralty). 

There were subsequently added to these, Sir John Norris, the Diike of 
Montagu (Master of the Ordnance), and the Duke of Bolton. ‘The Duke 
of Bolton, without a right to it from his office of Captain of the Band of 
Pensioners, in which employment he succeeded the Duke of Montagu on 


^ List of Cabinet, 9 Sept. 1737 : 

1. Archbishop of Canterbury. 

2. Lord Chancellor. 

3. Lord Godolphin (Lord Privy 

Seal). 

4. Duke of Grafton (Lord Cham- 

berlain). 

5. Duke of Richmond (Master of 

the Horse). 

6. Duke of Newcastle. 

7. Earl of Pembroke (Groom of 

the Stole). 

8. Earl of Islay. 

9. Lord Harrington. 

10. Sir R. Walpole. 

11. Sir C. Wager 

12. Duke of Devonshire. 

13. Duke of Dorset. 

14. Duke of Argyle. 

15. Lord President. 

16. Earl of Scarborough. 

Life of Lord Hardwicke, i. 383. 
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the Cabinet for the years 1737 and 1740; the one contains 
sixteen, the other fourteen names, and to this last three were 
subsequently added. The Archbishop of Canterbury, the Lord 
Chamberlain, the Groom of the Stole, and the Master of the 
Horse appear in each. Both Lord Hardwicke and Lord 
Hervey, who furnish these accounts, describe a smaller group 
— Walpole, the two Secretaries of State, and the Chancellor — 
meeting for the discussion and -virtual settlement of policy. 
The formality, ammmting to futility, of the meetings of the 
whole Cabinet Council is apparent in these memoirs. The 
business generally consisted in the verbal revision of some 
document, important no doubt, the purport of which had 
been settled by the confidential servants of the Eang.^ 

In 1754, when Henry Pelham died, the King was anxious 
to get the advice of the entire Cabinet as to the future conduct 
of public business, but the matter was practically settled by 
Hardwicke and Newcastle. The former wrote to the Arch- 
bishop to obtain his opinion, or rather to tell him what his 
opinion was desired to be ; he informed the Archbishop that 
he need not attend personally, but must answer at once. A 
draft of the answer required was sent with the letter. ^ 

The Archbishop replied as he was instructed. The Cabinet 
met, and the King was advised to make the Duke of Newcastle 
Pirst Lord of the Treasury, and virtually Prime Minister. 

When George III came to the throne the number of titular 
Cabinet Councillors excited the mirth of Horace Walpole. 
The Duke of Leeds was removed from the Cofferer’s place 
and made Justice in Eyre, ^but to break the fall, the Duke is 
made Cabinet Councillor, a rank that will soon become indis- 
tinct from Privy Councillor by growing as numerous’.^ 

But these men took no part in the decision of policy. In 
the Grenville Ministry, which lasted from the spring of 1763 
to the summer of 1765, the business of government was settled 


his removal to the Ordnance, was likewise admitted to the Cabinet Council, 
because he had been of it seven years ago, at the time he was turned out 
of all his employments j’ Hervey Memoirs, ii. 551. 

^ Hervey Memoirs, ii. 556-71. 

^ Life of Lord Hardwicke, ii. 512, 515, 616. 

3 Walpole Letters, hi. 384 or v. 36 (ed, Toynbee), A few days later he 
writes, ‘Lyd Hardwicke is to be Poet Laureate, and according to usage 
I suppose it will be made a Cabinet Counsellor’s place’ (ibid. 386 or v. 40). 
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at weekly dinners at which only five or six ministers were pre- 
sent. The Cabinet minutes record ^meetings of his Majesty’s 
servants ’ attended only by Grenville, the First Lord of the 
Treasury, the two Secretaries of State, the President of the 
Council, and the Chancellor : sometimes this body is reinforced 
by Lord Mansfield, the Chief Justice.^ It is not easy to sup- 
pose that the number of honorary members of the Cabinet 
had diminished between 1760 and 1763, and there is other 
evidence to show that the Cabinet ministers were of two sorts, 
efficient and honorary,^ 

The distinction between the two groups was marked by the 
communication of important State papers to the 'efficient' 
ministers, who had therefore Cabinet keys for the boxes in 
which papers were circulated. 

When Lord Bute in 1762 was tr 5 dng to drive the Duke of 
Newcastle from the Ministry by repeated shghts, that which 
the Duke felt most keenly was a summons to a Cabinet 
Council to consider a declaration of war with Spain when no 
papers had been supphed to him by the Secretary of State, 
nor information as to the course which negotiations were 
taking. 'Even Mr. Pitt’, said the Duke, 'had that attention 
to me as constantly to send me his draughts with copies for 
my use, desiring me to make such alterations as I should think 
proper, before he produced them at the meeting of the Edng’s 
servants.’^ 

The same distinction is noticeable a few years later. The 
second Lord Hardwicke, when invited to become Secretary 
of State in Lord Rockingham’s Ministry in 1766, declined to 
do so on the ground of health, but expressed his willingness 
to join the ' Cabinet Council with the communication of papers 

^ Grenville Papers, ii. 256 ; iii. 15, 41. 

Lord Lyttelton in April 1767 sent a list of a proposed Cabinet to 
G. Grenville. It consists of fourteen names. He says that he has mentioned 
‘ only the principal Cabinet Officers but the list includes the Lord Chamber- 
lain and the Master of the Horse [Grenville Papers, iv. 8). The Chancellor 
of the Exchequer was not usually a member of the Cabinet unless that office 
was held together with the First Commissionership of the Treasury, but 
Charles Townahend teased Chatham into allowing him a place in the inner 
Cabinet, and when North succeeded him, as Chancellor of the Exchequer the 
dearth of business capacity in the Ministry brought him at once into the 
Cabinet; Grafton Memoirs, pp. 92, 183. 

® Rockingham Memoirs, i. 103. * Ibid. i. 330. 
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Shelburne described the Cabinet to Bentham as consisting of 
an outer circle and of the Cabinet with the circulation, that is, 
with access to important State papers sent round in Cabinet 
boxes to the inner circle of ministers,^ a practice in force at the 
present day. 

Again, in a debate of the year 1775 in the House of Lords, 
the former members of the Duke of Grafton’s Ministry tried 
to free themselves from blame for the measures which had 
troubled our relations with the colonies. Lord Mansfield 
denied all responsibility, though he admitted that he had 
been a member of the Cabinet during the latter part of the 
reign of George II and the whole of the current reign. But he 
said that there was a ‘nominal and efficient Cabinet’, and 
that he had ceased to be an efficient member from the close 
of the Grenville Ministry. In the same debate the Duke of 
Richmond told the House that ‘the correspondence with our 
Foreign Ministers is sent round at a convenient time in httle 
blue boxes to the efficient Cabinet Ministers, and that each of 
them gives his opinion on them in writing’.^ 

The Confidential Cabinet was another term apphed to the 
inner circle of ministers who determined the policy of the 
comatry. When the Duke of Grafton was out of office in 1771 
the King gave orders that he should be kept informed ‘ of all 
business of any importance that was in agitation When he 
accepted the Privy Seal later in the same year, he did so on 
condition that he should not be summoned to meetings of 
the confidential Cabinet. George III agreed to this, remarking 
that Grafton ‘had ever thought the confidential Cabinet too 
numerous and had, when Prime Minister himself, desired 
that Lord Bristol, who succeeded Chatham as Privy Seal in 
1768, should not be summoned to the meetings of that body. 
But it seems clear that the King and Lord North expected to 
have Grafton’s advice whenever they wanted it, and the Duke, 
whether in or out of office, appears to have occupied the posi- 
tion of a ‘ non-efficient ’ Cabinet minister. 

One result of this distinction between efficient and non- 

^ Bentham, ix. 218. ^ Pari. Hist, xviii. 278. 

® Grafton Memoirs, pp. 263-4. 

^ Correspondence of George III and Lord North, i. 76: (ed. Fortescue) ii. 
255. 
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efficient members of the Cabinet was that statesmen who 
had once been Cabinet Councillors considered themselves to 
remain within the outer circle of the Cabinet, even though 
their political opponents held the great offices of State. 

Thus the Pelhams in 1745, finding themselves in a position 
to make terms with George II, insist that Lord Bath, who 
had always been their most active political opponent, ‘ should 
be out of the Cabinet Council'.^ 

StiU more noticeable is the position of Lord Mansfield as 
described by himseh in 1775. He had been a member of the 
' efficient Cabinet ’ down to the close of the Grenvfile Ministry. 
When Rockingham succeeded Grenville, 'he had prayed his 
Majesty to excuse him : and from that day to the present day 
had declined to act as an efficient Cabinet Minister'.^ His 
reason for refusing to act with the Cabinet when Rockingham 
came in was, as appears from his speech, that he was opposed 
to its policy, but he considered that he had never ceased to 
be a Cabinet minister, and was ready to give advice when 
asked. 

This retention of Cabinet rank and position by men who 
had ceased to be in accord with those who were actually 
administering the affairs of the country must have been a 
constant source of insecurity to ministries. There can be no 
doubt that it offered opening for intrigue to George III, who 
never trusted the ministers whom he disliked, and who held 
himseff entitled to consult these titular Cabinet ministers to 
the disadvantage of those who were, at the moment, in his 
service. 

The disappearance of this titular external Cabinet must 
have been gradual. The Rockingham Cabinet of 1782 was 
a definite group of eleven persons, each of whom held high 
office. Fox complained that the number was too large, but 
at the same time maintained 'that those who had great 
responsible situations should have more interest in the 
Cabinet than those who merely attended to give counsel, 
without holding responsible situations’.® This contemplates 
an outer and an inner circle within the Cabinet: but Fox 
was probably thinking of the opposition which he had 

^ Coxe, Memoirs of H. Pelham, i. 295. 

® Pari. Hist, xviii. 274, 275, 279. ® Parliamentary Register, vii. 304. 
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experienced from Camden and Grafton, the President of the 
Council and the Lord Privy Seal.^ 

The last assertion of the right to attend a Cabinet meeting 
by a minister who had ceased to hold Cabinet office was made 
by Lord Loughborough. When Addington succeeded Pitt 
in 1801 Eldon displaced Loughborough as Lord Chancellor, 
but Loughborough nevertheless continued to attend Cabinet 
meetings and retained his key of the Cabinet boxes. Adding- 
ton was compelled to write and inform him that ' His Majesty 
considered your Lordship’s attendance at the Cabinet as 
having naturally ceased upon the resignation of the Seals 
and added that his opinion, expressed and acted upon, was 
that 'the number of Cabinet Ministers should not exceed that 
of the persons whose responsible situations in office require 
their being members of it’.^ 

Perhaps the last appearance of the non-efficient, titular 
Cabinet is to be found five years later, when Lord Colchester, 
then Speaker of the House of Commons, records that before 
the opening of Parfiament the King 'held (what is called) a 
Grand Cabinet or Honorary Cabinet, consisting of his Minis- 
ters, and also the Archbishop of Canterbury, and the great 
officers of the Household, viz. the Lord Chamberlain and the 
Master of the Horse, the Speaker, &c., at which the draft of 
his speech was read’.^ With the exception of the Speaker this 
recalls the Cabinet described by Lord Hardwicke. 

The definition and hmitation of the Cabinet by Addington, 
though it probably did no more than express the usage of 
the previous twenty years, marks a stage in the history of 
the Cabinet. The existence of a circle of non-efficient Cabinet 
ministers who might occasionally be called upon to advise, 
made collective responsibility impossible, because the persons 
composing this outer circle were often actually hostile to 
those who held 'responsible situations’. 

^ Memorials of Charles James FoXj i. 454: ‘It was very provoking for 
you, I must own’, said Shelburne to Fox, ‘to see Lord Camden and the 
Duke of Grafton come down, with their lounging opinions to outvote you 
in the Cabinet.’ 

® Campbell, Lives of the Chancellors^ vi. 326—7. 

® Diary of Lord Colchester, h. 26. The speech is now formally approved 
at a Council, at which more than the minimum three members are present 
(A. Fitzroy, Memoirs, i. 119), but this is not requisite, and may be dispensed 
with (ibid. ii. 756 f.) as in 1921. 



Sect, iii § 2 COLLECTIVE RESPONSIBILITY 117 

In fact, responsibility was sometimes repudiated in a 
manner which we should now regard as inconsistent, not 
merely with party loyalty, but with self-respect. 

When the Duke of Grafton’s Ministry was falling into dis- 
credit, Lord Camden, who had been Chancellor throughout 
the administration, and was holding office at the time, spoke 
strongly in opposition to his colleagues, and stated that he 
had been an unwilhng party to their actions in the matters 
concerning Wilkes and the Middlesex election.^ 

A few years later he repudiated all liabiKty for the action 
of the Cabinet, of which he was a member, in the imposition 
of the tea duties on the American Colonies. In the same 
debate, Grafton, while complaining of the manner in which 
Camden disavowed his colleagues in a matter to which the 
whole Cabinet consented, went on to say that this tax ‘was 
no measure of his’, though he was Prime Minister at the 
time. 

Party loyalty, as we understand the term, was practically 
unknown in the middle of the eighteenth century. The lack 
of definite pohtical issues, and the state of our Parhamentary 
representation, resulted in a stagnation of pohtical interest 
and the formation of parhamentary groups, whose action was 
determined almost entirely by personal ambition or the desire 
for lucrative office. George II resented the domination of such 
groups, though he had to endure it. George III formed a 
group of his own. Both Kings desired to break up parties, 
and to find ministers who would attend to the business of 
their departments, leaving general pohcy to the Crown. 
Hence the constantly expressed desire for a ministry ‘on a 
broad bottom ’ , that is, a ministry representative of the various 
groups. Such a ministry could only exist where pohtical 
opinions were indeterminate rather than various. The Gren- 
ville connexion represented the ambitions of the Grenville 
family ; the Bedford group, a desire for the emoluments of 
office ; the f oUowers of the elder Pitt were the admirers of a 
great but somewhat wayward personage; the Rockingham 
Whigs desired to make the King subservient to a party which 
should consist of the great Whig famihes ; George III and 
his friends represented antagonism to this policy, A Cabinet 
^ Grafton Memoirs, p. 246. 



ns THE COUNCILS OF THE CROWN Chap. II 

formed out of any combination of these groups was not likely 
to possess any strong sense of mutual loyalty or collective 
responsibility. 

The recognition of such responsibihty begins in the last 
twenty years of the century. Fox in 1782 held himself respon- 
sible to Parliament for advice as to conferring a pension on 
Colonel Barre, although 'he was not the person in whose 
department it lay to advise the King on that subject’.^ Yet 
his views on this subject, as we shall shortly see, were not 
consistent. Ministerial responsibility meant to the statesmen 
of the eighteenth century something different from what it 
means to us. To them it meant legal responsibihty, hability 
to impeachment; to us it means responsibihty to pubhc 
opinion, liabihty to loss of office. Legal responsibihty could 
not fairly be fixed upon an entire Cabinet for the action of one 
of its members, and this comes out clearly in a debate which 
took place in 1806, on the acceptance by Lord Ellenborough, 
the Chief Justice of the King’s Bench, of a seat in the Cabinet. 
Exception was taken to the appointment on the ground that 
the Chief Justice might, as a member of the Cabinet, be re- 
sponsible for the institution of legal proceedings over which 
he would have to preside as a judge. The supporters of the 
Government disputed the theory that each member of the 
Cabinet was responsible for the acts of the whole body ; they 
maintained that each was responsible for his own depart- 
ment. 'The Cabinet was not responsible as a Cabinet,’ said 
Lord Temple, 'but the Ministers were responsible as the 
officers of the Crown.’ Fox maintained that there was a 
practical advantage in reheving the Cabinet of responsibility 
and fixing it upon the individual min ister. 'The immediate 
actor can always be got at in a way that is very plain, easy, 
and direct, compared to that by which you may be able to 
reach his advisers.’^ 

It is noticeable that Hallam, writing in 1827, takes the 
same view of Cabinet responsibility.® At the present time we 

^ Parliamentary Begister, vii. 382. 

^ Cobbett, Pari. Debates (1806), vi. 308, 311. 

® HaUam, Sist. iii. 187, note: ‘I cannot possibly comprebend how an 
article of impeachment for sitting as a Cabinet Minister could be drawn, 
nor do I conceive that a privy councillor has a right to resign his place at 
the board, or even to absent himself when summoned: so that it would be 
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are more ready to fear that ministers will mismanage our 
affairs than that they will break the law ; they act under close 
and constant criticism, and, since loss of office and of public 
esteem are the only penalties which ministers pay for political 
failure, we can insist that the action of the Cabinet is the 
action of each member, and that for the action of each member 
the Cabinet is responsible as a whole. But a member may 
save his colleagues by resignation of office. 

It is needless to cite modern illustrations of the complete 
acceptance of the theory. Sir S. Low has given one which 
well serves the purpose.^ An amendment to the Address was 
moved early in the Session of 1902 , censuring the conduct of 
the Post Office in respect of the terms of an agreement with 
the National Telephone Company. Supporters of the Govern- 
ment moved the amendment and pressed it in debate : but 
they were told that if they carried the amendment, which 
censured the action of a single department, they would pass 
a vote of censure on the Government, which would thereupon 
resign.^ The amendment was consequently lost, by the failure 
of those who moved it, and spoke in its favour, to support 
it on a division. The collective responsibihty of the Govern- 
ment for the action of one of its members could not be better 
illustrated. 

Joint responsibility must produce unanimity, or at any rate 
is incompatible with such differences as make the dissentient 
unwiUing to incur risk for the sake of opinions which he does 
not share. The efficient Cabinet was bound to keep up a 
semblance of agreement in the advice tendered to the King, 
but, until collective responsibihty was recognized, a minister 
might be content to be outvoted, retain office, and carry out 
a pohcy with which he did not agree. 

Whether the King should or should not be informed that 
there had been hesitation or difference of opinion among his 
ministers, and the nature of the difference, must rest with the 
discretion of the Prime Minister, who reports to the King the 
substance of what has passed at every Cabinet meeting. The 
advice ultimately given must be unanimous. 

highly unjust and illegal to presume a participation in culpable measures 
from the mere circumstance of belonging to it.’ 

^ Low, Governance of England, p. 146. ^ ParL Deb., 4th Ser. ci. 1027. 



120 THE COUNCILS OF THE CROWN Chap. II 

When Lord Grey’s Government resigned in 1832 on a 
differ ence with the King as to the creation of peers, a Cabinet 
minute which recorded the dissent of the Duke of Richmond 
from the opinion of his colleagues was shown to the Duke of 
Wellington, who was invited to form a Ministry. After the 
failure of the Duke and the return of Lord Grey to office, 
this difference of opinion among Lord Grey’s colleagues was 
turned to their disadvantage in debate. But the trouble was 
occasioned, not so much by the disclosure of differences in 
the minute, as by the communication of a Cabinet minute 
to the opponents of the minister who framed it.^ This is un- 
questionably contrary to custom. 

Although the Premier may determine whether he will dis- 
close to the King such differences as have existed among his 
colleagues,^ it does not appear to be equally open to the King 
to probe these divisions of opinion among his confidential 
servants. 'They are a unity before the sovereign.’^ 

George IV was not pleased with the recognition by Canning 
of the independence of the Spanish American Republics, and 
he addressed a memorandum to Lord Liverpool, at the close 
of which he desired 'distinctly to know from his Cabinet, 
individually {seriatim), whether certain principles of policy 
are or are not to be abandoned^ The Cabinet returned an 
answer 'generally and collectively’, admitting that there had 
been differences, but assuring the King of their 'unanimous 
opinion ’ that their policy in no way conflicted with the prin- 
ciples to which the King referred.^ 

Closely connected with what has gone before is the secrecy 
which is imposed on ministers as to what passes in the Cabinet. 
Formally this depends on the oath of the Privy Coimcillor, 
but the obligation to secrecy has been strengthened since 
the time when the members of the Grafton Cabinet, 1767-70, 
were quite ready to announce the part which they had taken 

^ Corresp. of William IV and Earl Qr&y, ii. 395, 424, 431. 

^ See, e.g., Lord Salisbury’s report on the Cabinet’s views as to Greece in 
1897, Letters of Queen Victoria, 3rd Ser. iii. 133; and Disraeli’s candid 
disclosures in Nov. 1877, Life of Disraeli, vx. 194. Lord Rosebery, Balfour, 
and Asquith seem to have been no less candid in disclosures. 

® Gladstone, Gleanings of Past Years, i. 74. But see Fitzmaurice, Life of 
Lord Oranville, i. 355, 459, and p. 132, pc)s^. 

^ Stapylton, George Canning and His Times, pp. 418-20. 
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in Cabinet discussions on the expulsion of Wilkes and the 
taxation of the American Colonies, 

No record was up to 1916 kept of transactions or discus- 
sions in the Cabinet. The Prime Minister sent to the King an 
account of what had passed, which might be more or less 
formal, according to circumstances or the discretion of the 
Prime Minister for the time. This has been replaced by the 
keeping of minutes of decisions only — ^not of individual 
opinions — which are sent to the King after approval by 
the Prime IVLinister.^ Such memoranda are not available to 
succeeding ministers, and in modern times we do not come 
across their contents. But Shrewsbury kept mmutes, as we 
have seen, of what passed at the Cabinets of William III ; 
and even as late as 1807, when George III dismissed the 
Grenville Ministry, Lord GrenviUe sent to the Speaker copies 
of a Cabinet minute, of the King’s answer, and of the Cabinet’s 
reply.^ 

WiUiam IV had no strong sense of the confidential character 
of his communications with his ministers. He communicated, 
as we have seen, to the Duke of Wellington an account sent 
to him of what had passed at a Cabinet meeting by Lord 
Grey; and he addressed to Sir Robert Peel, on his taking 
office in 1834, a lengthy document setting out among other 
things the conversations which had passed between himself 
and Lord Melbourne, leading up to the retirement of the 
latter. It does not appear that Melbourne was invited either 
to assent to this communication or to test its accuracy.® 

Disclosures of Cabinet discussions are now made only with 
permission of the Sovereign ; and it is the practice that this 
permission should be obtained through the intervention of 
the Prime Minister, and that the disclosure should be strictly 
limited by the terms of the permission granted.^ Lord Mel- 

^ For the Cabinet Secretariat since 1916 see Lloyd George, Commons Deb. 
civ. 265 ; A. Chamberlain, 223. See also Cd. 9005 ; Cmd. 325 ; Sir J. Simon, 
The Times, 23 Dec. 1931. Its functions under the Prime Minister’s control 
include circulation of agenda, recording and communicating decisions, and 
securing the necessary memoranda for the information of members; it has 
no executive or administrative functions. It does not disclose to a subse- 
quent ministry the views of its predecessor. 

^ See Lord Colchester’s Diary, ii- 108; Melbourne Papers, p. 247. 

^ Melbourne Papers, p. 248 ; Stockmar Memoirs, ch. xiv. 

^ Pari. Deb,, 3rd Ser. ccciv. 1186. 
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bourne remonstrated strongly with William IV on learning 
that Lord J. Russell had, without reference to the Prime 
Minister, received the King’s permission to disclose in Parlia- 
ment a correspondence between himself and Lord Durham, 
and the discussions in the Cabinet on which this correspon- 
dence was based: ‘If the arguments in the Cabinet are not to 
be protected by an impenetrable veil of secrecy, there will be 
no place left in the pubhc counsels for the free investigation 
of truth and the unshackled exercise of the understanding. 
The lack of any record of Cabinet discussions may, at times 
when disclosures are permitted to be made, cause questions 
to be raised as to their accuracy.^ The irregular disclosures 
in 1931 showed the grave difficulty of determining the true 
state of facts. The rule of secrecy is usually waived to allow 
a minister who resigns to explain the grounds of his action.^ 

At times the veil is lifted. Sir Wilham Moles worth, in the 
Ministry of Lord Aberdeen, took notes of what passed in the 
Cabinet of which he was a member, not without some remon- 
strance on the part of a colleague, nor without some ill con- 
sequences as to the maintenance of secrecy.'^ Lord Granville 
obtained permission from Queen Victoria and Lord Palmer- 
ston to send to Lord Canning, then Viceroy of India, a 
chronicle of Cabinet proceedings from day to day.® The 
Greville Memoirs for the last years of the Melbourne Ministry 
indicate pretty plainly that some member of the Cabinet con- 
fided to the Clerk of the Council very full accounts of what 
passed at Cabinet meetings. But the publication even of a 
Cabinet memorandum is an offence under the Official Secrets 
Act, 1911, as was emphasized in 1934, when Mr. Edgar 
Lansbury was fined for printing a memorandum of his father 
on unemployment. It was announced in October 1934 that 
ministers had been asked to return copies of memoranda 
which they had retained on leaving office. 

^ Melbourne Papers, p. 216. 

^ Pari. Deb., 3rd Ser. cccxli. 1809, 1810 (18 July 1878). 

^ e.g. the Duke of Devonshire in 1904; PaH. De&., 4th Ser. cxxx. 349 ff. 
For irregular disclosures see also Commons Deh. xcvii, 1716. Taking of notes 
in Cabinet was forbidden by Salisbury (Lady G. Cecil, Life, ii, 223) and 
Oxford (Fifty Years of Parliament, ii. 197). 

^ Autobiography of the Duke of Argyll, i. 461. 

® Fitzanaunce, Life of Lord Qranville, i. 126. See also a very interesting 
description of a Cabinet meeting at p. 356. 
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It happens at times that a minister who is not a Privy 
Councillor or a naval or mihtary officer, attends a meeting of 
the Cabinet in order to give information or to receive instruc- 
tions. It might be questioned whether a meeting can be 
regarded as a meeting of the Cabinet while a person is present 
who is under no obhgation to secrecy. Attention was called, 
in 1905, to the fact that Lord Cawdor, after accepting the 
office of First Lord of the Admiralty, but before his appoint- 
ment was complete, and before he had been sworn of the 
Privy Council, attended meetings of the Cabinet. His pre- 
sence was placed, by Lord Lansdowne, on the footing of that 
of the Law Officers who are sometimes called in to advise the 
Cabinet ; but it would seem that he was regularly summoned 
and sat as a Cabinet minister.^ 

Since the War the presence of outsiders at Cabinet meetings 
to make statements has not been rare, reviving a usage com- 
mon in the eighteenth century. 

§ 3. The Relations op the Cabinet to the Prime 
Minister, the Crown, and the Commons 

The Development of the Premiership 

The existence of a Prime Minister may be said to date from 
the disappearance of the King from the Cabinet Council. 

We are accustomed to regard a Prime Minister as a 
necessity of our Constitution, and we understand the term to 
mean the party leader who has been invited by the King to 
form a Ministry, in the assurance that his followers are 
sufficiently numerous, and sufficiently loyal, to secure support 
for the measures which he may recommend to the Crown and 
to Parliament. 

But the statesmen whom we are wont to call Prime 
Ministers, between 1660 and 1714, had no such power in the 

^ Pari. Deh., 4th Ser. cxlii. 863,. This must have been an irregularity ; 
A. Fitzroy, Memoirs, i. 242 f.; ii. 600 f. In 1907, during the interval which 
elapsed between the acceptance by Mr. McKenna of the office of President of 
the Board of Education and his admission to the Privy Council, more than 
one meeting of the Cabinet was held. Mr. McKenna received no s umm ons to 
these meetings, though he was informally requested to attend one of them 
for a short time, merely to discuss a matter connected with the business 
of the Education Office. 
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choice of their colleagues or security for the support of their 
measures. 

The title itself was unknown till the commencement of the 
eighteenth century. Ormond suggested to Clarendon, in 1661, 
that he should give up office and confine himself to advising 
the King on questions of general pohcy. Clarendon dechned 
to enjoy a pension out of the Exchequer ^ under no other title 
or pretence hut of being first Minister, a title so newly trans- 
lated out of French into English, that it was not enough under- 
stood to be liked, and every man would detest it for the 
burden it was attended with’> 

The suggestion shows the position which Clarendon occu- 
pied in the eyes of his contemporaries, and that he was, in 
point of power and influence, what passed for a Prime Minister 
in those times. But Clarendon had not the choice of his 
colleagues ; the inner Council of Advisers was increased by 
the introduction of Ashley, and later of Coventry, without 
his concurrence, 2 and without consulting him Charles made 
Bennet a Secretary of State.^ Nor had Clarendon a decisive 
voice in measures which should be submitted by members of 
this inner Council to Parhament.^ 

No one corresponding to a Prime Minister could be said to 
have existed throughout the reign of Wilham III. The cele- 
brated Whig Ministry of William III had no recognized leader. 
Judging from the extant correspondence one would say 
that Shrewsbury first, ^ and Somers later, enjoyed the largest 
measure of Wilham’s confidence. Burnet speaks of the 
management of the King’s affairs, for Parfiamentary pur- 
poses, as being in the hands of Sunderland from 1693 to 
1698 but Sunderland was too unpopular in the country to 
take any prominent part in public affairs ; in fact he only 
accepted the office of Lord Chamberlain in 1697, and held 
it for a year. It is significant that he was frightened into 
retirement by the wrath of the Whig junto at the appoint- 

Clarendon, Autohiography , i. 420. In Sir John Reresby’s Memoirs (ed. 
Cartwright) Clarendon is spoken of as ‘the Great Minister of State’, p. 53; 
Buckingham as ‘the Principal Minister of State’, pp. 76, 81 ; Danby as ‘the 
Chief Minister ’, p. 168. ^ Clarendon, Autobiography, ii. 344, 460. 

I Ibid. ii. 226. 4 Ibid. ii. 344-9. 

Turner, The Cabinet Council, i. 283-8. 

® Burnet, History of My Own Time, iv. 207, 208, and notes. 
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ment of Vernon as Secretary of State by the King, on his 
advice/ and without consulting any other ministers. 

Nor can it be said that throughout the reign of Anne any 
minister had the commanding position which we associate 
with the Premier. Godolphin, by slow degrees, ousted his 
rivals, Harley and St. John, from the Cabinet, and when Anne 
determined once more to employ the Tory advisers who reaUy 
possessed her confidence, Godolphin bore the dismissal of his 
friends and the appointment of his foes without seeming to 
consider his own retirement was thereby rendered imperative. 

Harley is repeatedly described by Swift as first minister,^ 
or chief minister, and it is in the writings of Swift that we 
first find the term Prime Minister.^ But Harley did not choose 
his own colleagues, nor could he exclude from the Cabinet 
persons opposed to his policy/ His reluctance to push 
measures to an extremity with his opponents, by insisting 
on their removal from aU political office, caused something 
like a rebellion in his own camp. The October Club wanted 
a Prime Minister of their own choosing, and a full share of 
the spoils of victory ; the Queen was not prepared to admit 
that any one ruled but herself. Harley stood between a party 
who wanted much, and a mistress who would concede little ; 
he had not at his command the party-discipline, now at the 
command of a party-leader, which would have enabled him 
to put constraint on the Queen, nor the fuU confidence, now 
accorded to a Prime Minister by the Sovereign, which would 
have enabled him to satisfy the demands of his party. 

Walpole was the first Prime Minister in the modern sense 
of the word. It is true that he differed in many respects as 
to the extent and the sources of his power from the Prime 
Ministers of the present day. Within the Cabinet there was 
often a fierce struggle for predominance. Carteret sat there 
for nine years. For the first three he was a formidable rival 
as Secretary of State ; for the last six he was a malcontent 
colleague, prepared to take every opportunity of weakening 

^ Macaulay, viii. 20. 

® ‘Memoirs relating to change in the Queen’s Ministry’, Swift, sv. 24. 

3 ‘Inquiry into the behaviour of the Queen’s last Ministry’, Swift, xvi. 
1 9, and again in the preface to the History of tho last four years of Queen 
Anne, p. 38, we find the term used with a recognition of its novelty, ‘those 
who are now called prime ministers’. ^ Ibid. xv. 61. 
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the power of the First Lord of the Treasury. Townshend, 
during the last months of his tenure of office as Secretary of 
State, struggled hard to displace Walpole. Nor was Walpole 
ever invited by the Kang, as a modern Prime Minister is 
invited, to form a Ministry of persons who would act har- 
moniously with him. He entered the Cabinet as a man of 
acknowledged political eminence, joining a body of men with 
whom he was in agreement on the chief questions of the time, 
and he established himself as Prime Minister by the gradual 
expulsion of those who were inclined to dispute his pre- 
eminence. 

He owed his power to three causes : the favour of the King, 
his recognition of the fact that the true source of power was 
to be found in the House of Commons, and his skill in forming 
and keeping a compact working majority in that House. He 
enjoyed the favour of the King largely because he had im- 
pressed the vigorous understanding of Queen Carohne with a 
sense of his value to the Hanoverian dynasty. The belhcose 
temper of George II would have inclined him to prefer Car- 
teret, who was for a spirited foreign pohcy . Caroline saw that 
peace and low taxes were the best security for her husband’s 
throne, and in these matters she governed her husband. 

And the favour of the King reacted on his power of keeping 
a majority together. A minister had money and places to 
bestow ; Walpole used these advantages with skill, and with- 
out scruple.^ His followers knew that they might not fare so 
well under a successor, but he never put their fidelity to the 
test by a resignation which would have shown whether they 
were prepared to stand by him in opposition and force him 
upon the King. 

He was Prime Minister in fact because his will controlled 

^ Morley {English. Statesmen^ Walpole, pp. 121-9) tried hard to exonerate 
Walpole from charges which had remained practically unanswered for more 
than a century: but the circumstantial evidence is irresistible. Mr. Edge- 
cumbe and Lord Islay had managed respectively the Cornish and Scots 
constituencies ; the former was opportunely raised to the Peerage, and both 
pleaded privilege and refused to answer before the Committee of Inquiry. 
So did Paxton, the Solicitor to the Treasury, though he was sent to Newgate 
for his refusal. And we have Walpole’s advice, when out of office, to Henry 
Pelham: ‘You must be understood by those that you are to depend upon; 
and if it he possible they must he persuaded to keep their own secret Coxe, 
Memoirs of H. Pelham, i. 93. See Taylor, Bobert Walpole, pp. 64-81. 
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the action of the Government, and because he had contrived 
to drive from the Ministry every one whose opposition was 
in any respect formidable. He watched pubhc opinion, and 
deferred to it sooner than risk his continuance in office, and 
regardless of his own views of right or wrong. But he was 
most unwilhng to be called a 'Prime Minister because to the 
popular mind that term did not signify a leader chosen by 
the people, but a favourite of the Court. Thus, when charged 
with being 'sole Minister’ or 'prime vizier’, he replied that 
he was only one of the King’s Council, and had no more voice 
in affairs than any other member of the Cabinet.^ 

We have dwelt thus on the position of Walpole because, 
widely though his position differs from that of a Prime 
Minister of modern times, it rested largely on the support of 
a Parhamentary majority which he Imew better than any 
one else how to obtain. Not many years after his death the 
arts of Parhamentary management had so far progressed that 
the Pelhams were able to put pressure on the King to admit 
Wilham Pitt to office. They and their friends resigned in a 
body, and left no possible minister at once acceptable to the 
Kling and the majority of the Commons.^ 

The efforts of George III to control the composition of 
Cabinets and the direction of poHcy produced confusion for 
the first ten years of his reign, and national misfortune during 
the next twelve. But there grew out of this a party, not strong 
in numbers or Parhamentary influence, but connected to- 
gether by a determination to resist Royal influence, and 
claiming that if they were to serve the King at all they must 
come into office as a party with a leader of their own nomina- 
tion. Cabinet and party government appear with some 
distinctness of outhne in the theory, though not fully in the 
practice, of the Rockingham Whigs. The King resented and 
disputed the insistence by a party on its right to nominate 
its leader as Prime Minister,® and pohticians were not yet 

^ Pari. Hist. xi. 1380: and see the protest of the dissentient Lords on a 
motion to remove Walpole, ‘Because we are convinced that a sole, or even 
a first Minister is an officer tmknown to the law of Britain, inconsistent 
with the constitution of this country, and destructive of liberty in any 
Government.’ ^ Coxe, Memoirs of H. Pelham, i. 289. 

® Stapylton, Canning and His Times, pp. 203, 208; Grafton Meinoirs, 
p. 355. 
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prepared to admit that such a personage was necessary for 
the working of Government. 

In 1783 the Duke of Grafton, when asked to join Lord 
Shelburne’s Ministry, told Shelburne that he would not con- 
sider him as Prime Minister,^ but only as holding the principal 
office in the Cabinet. In the Coahtion Ministry which suc- 
ceeded Shelburne, the Duke of Portland was placed at the 
Treasury, while Fox and North shared the practical control 
of afiairs. A similar arrangement was proposed in 1803 by 
Addington to Pitt, the proposal being conveyed by Dundas. 
Addington thought it possible that he and Pitt might be 
Secretaries of State, with a First Lord of the Treasury of no 
pohtical importance, and that there should be no Prime 
Minister. But Pitt had been for seventeen years (1784-1801) 
a Prime Minister in the modern sense of the word, possessing 
the full confidence of the King, and working with a Cabinet 
in which his supremacy was undoubted. He told Dundas that 
it was ‘an absolute necessity in the conduct of the affairs of 
this country that there should be an avowed and real Minister 
possessing the chief weight in the Council and the principal 
place in the confidence of the King. That power must rest in 
the person generally called First Minister.’^ 

It may be said then that before 1832 it was essential to the 
position of a Prime Minister, first, that he should hold the 
'principal place in the confidence of the King and next, and 
following from it, that he should possess 'the chief weight in 
the Council The second of these requirements followed upon 
the first, because, unless the Prime Minister possessed the 
King’s full confidence, he might be fettered in the choice of 
his colleagues, or they might embarrass his action by dissent 
or intrigue. A King such as George III might even use his 
Parliamentary influence, as in 1784 and 1807, to overthrow a 
minister and a Cabinet loyal to one another but unacceptable 
to himself. 

Two changes had come over the working of Cabinet Govern- 
ment in the latter part of the eighteenth century, both tending 
to define and strengthen the position of the First Minister of 
the Crown. Cabinets had become smaller and hmited to their 

^ Fitzraaurice, Life of Shelburne, iii. 343; Grafton Memoirs, p. 361. 

® Stanhope, Life of Pitt, iv. 24. 
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efficient members. The confidential Cabinet as distinct from 
the outer circle disappears. Cabinet and responsible office go 
together. Loughborough’s claim to sit at Cabinet, meetings 
when he had ceased to be Chancellor was twenty years out 
of date, though it is a useful event to the historian for the 
purposes of definition. The Kockingham Cabinet of 1782 
consisted of eleven persons, and Fox thought it was too large. 
Pitt’s Cabinet in 1784 consisted of seven persons only. Re- 
sponsibility was thus concentrated, and was concentrated in 
the immediate and confidential friends of the Prime Minister. 

At the same time the Cabinet had become more closely 
connected with the administration of the departments of 
government, not merely by the disappearance of the Arch- 
bishop, the Lord Chamberlain, and the Master of the Horse 
from among its number, but from the altered position of the 
Secretaries of State. They were no longer the mere channels 
of communication between the King in Council and the out- 
side world.^ After 1782 they become responsible, respectively, 
for Home and Foreign Affairs. 

We may note the closer connexion of the Cabinet with 
administrative duties if we follow the composition of Cabinets 
from Pitt’s first Ministry to his last. 

In 1784 the Cabinet consisted of seven persons, the Chan- 
cellor, Lord President, and Lord Privy Seal, the First Lords of 
the Treasury and Admiralty, and the two Secretaries of State. 
In the Cabinet of 1805 we find in addition to these a third 
Secretary of State for War and the Colonies, the Master of the 
Ordnance, and the President of the Board of Control ; Trade 
and the Post Office were represented by a single minister, and 
the Chancellor of the Duchy of Lancaster concludes the fist. 

The size of Cabinets has grown with the requirements of 
Scotland, the Dominions, and formerly Ireland, Local Govern- 
ment and Health, Air Defence, Trade, Education, Agriculture 
to be represented therein. But this does not weaken the 
position of the Prime Minister. His colleagues are for the 
most part engrossed in the work of laborious offices ; they 
have, save in the case of Coahtion Ministries as in 1916 and 
1922, neither the leisure nor the inclination for the sort of 

Cf. in 1711 Pari. Hist. vi. 979: *A Secretary of State gives no direction 
but from the Cabinet Council.’ 

3042 Q 
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political intrigue which was often fatal to the Ministries of 
George II and George III. Nor do they any longer claim, as 
Shelburne’s colleagues claimed in 1783, that the Prime Minis- 
ter should make no addition to their number without the con- 
sent of the entire Cabinet.^ Queen Victoria disapproved Lord 
John Russell’s consultation of the Cabinet as to Lord Palmer- 
ston’s successor in 1851,^ and Lord Oxford excludes this 
topic from Cabinet authority as weU as other appointments.^ 

But the extension of the franchise has done more than any- 
thing else to enhance the position of the Prime Minister. He 
becomes more and more the direct choice of the people, as 
the House of Commons has become more and more the re- 
flection or the mouthpiece of popular opinion. It is obvious 
that, when the result of a general election sends to the House 
of Commons a large majority of members bound by promises 
to their constituents to support the pohcy of some one 
individual statesman, the relations of such a man with the 
Crown, with his colleagues, with the majority which supports 
him in the House of Commons, are very different to those of 
a minister of the last century, who in the last resort could 
only appeal to nomination boroughs or close corporations, 
or at the best to county constituencies seldom stirred to a 
vivid interest in political affairs. 

But enough has been said to indicate the growth of the 
idea that a Prime Minister, though unknown to our constitu- 
tional law, is a necessary part of our constitutional con- 
ventions. We should now regard the actual relations of the 
Prime Minister to the Crown and to his colleagues. 

The Prime Minister and his Colleagues 

A man becomes Prime Minister by kissing the King’s 
hands^ and accepting the commission to form a Ministry. If 

^ Grafton Memoirs, p. 359. 

® Letters of Queen Victoria, ii. 419 ; the Cabinet preferred Clarendon but 
Granville was appointed. The Duke of Argyll records another case in 
Palmerston’s Ministry of 1855 {Autobiography, i. 541, 545). See p. 135, post 

® Fifty Years of Parliament, ii. 194. As to other appointments such con- 
sultation seems less rare ; Newton, Lord Lansdowne, p. 49, shows informal 
consultation in the case of the Viceroyship and the Queen’s initiative } she 
also suggested his tenure of the Foreign Office (p. 190). 

The appointment ought to be made in the United Kingdom; Mr. 
Asquith’s appointment in Biarritz was a constitutional anomaly; Lee, King 
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one Prime Minister succeeds another without a change of 
Government, as in 1894, 1902, 1908, and 1923, he is spared 
a process which is not unattended with labour and disappoint- 
ment.^ In such a case ministers do not vacate their offices, 
for these are not held of the Prime Minister, but they are 
presumed to be at his disposal, and he can ask his colleagues 
to retain them or not as he pleases. Lord Elgin in 1908 was 
removed from the Colonial Office against his wishes,^ while 
other changes were made. 

The Prime Minister is usually First Lord of the Treasury, 
with departmental duties which are merely nominal. If he is 
a peer it may be possible, though it can hardly he regarded 
as desirable, that he should undertake the duties of a depart- 
ment. Lord Sahsbury’s tenure of the Foreign Office illustrates 
this possibility. But the leadership of the House of Commons 
and the conduct of its business are so important a factor in 
the well-being of a Government, that no peer can he Prime 
Minister with satisfaction to himself or advantage to the 
country unless he can find a man who is at once quahfied 
to lead the House of Commons and able to work in perfect 
accord with him and under him. This is no easy matter, 
and Lord Rosebery’s relations with Sir W. Harcourt were 
so strained that their one occasion of cordial accord was 
in their agreement on resignation in 1895.^ The power of 
the man who can say H will not be responsible for this or 
that to the House of Commons ’ is tremendous in the coun- 
sels of a Government, and almost incompatible with sub- 
ordination to a Premier in the other House. The passing-over 
of Lord Curzon in 1923 in favour of Mr. Baldwin probably 
marks a constitutional convention excluding a peer from being 
Prime Minister. 

To spend eight hours of every day in the House of Commons 
or its immediate neighbourhood ; to take an active and lead- 
ing part in debate ; to be present and to speak on many public 
occasions, political or non-political ; to keep always in mind 
the general pohcy of the country, its relations with foreign 

Edward VII, ii. 579-82. For that of Sir H. Campbell-Bannerman, see Lee, 
ii. 443. ^ Morley, IAf& of Gladstone, ii. 629. 

^ Lee, ii. 582 ; A. Fitzroy, Memoirs, i. 347 ff. 

® Oxford, Fifty Years of Parliament, i. 231; Gardiner, Sir W . Harcourt, 
ii. 310 fi. 
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powers, and the trend of oversea and domestic affairs ; to 
recommend the right men to the King for the service of Church 
and State, is enough work for one man. The general super- 
vision of the departments of government which was possible 
to Peel is not possible to the Prime Minister of to-day. He 
can do no more than keep a watchful eye on those depart- 
ments which are concerned with matters of current impor- 
tance, and trust to the discretion and loyalty of his colleagues 
in other departments to take no important step without con- 
sulting him. It lies with him to decide what issues demand 
Cabinet decision Lord Rosebery refused to call a Cabinet on 
the coercion of Nicaragua in 1895 despite Sir W. Harcourt’s 
protest. 

The Prime Minister causes the result of every Cabinet 
meeting to be communicated to the King, and is the inter- 
mediary between the Cabinet and the Crown; but every 
minister who is a head of a department is entitled to state 
his business directly to the King. The Prime Minister would 
not allow business peculiar to the department of one of his 
colleagues to be first submitted to himself, nor would he allow 
one minister to interfere in the department of another. No 
loyal colleague would, in his communications with the 
Sovereign, discuss matters of novelty or importance which 
had not been previously discussed with the Prime Minister, 
or, if necessary, with the Cabinet as a whole. ^ These, however, 
are counsels of perfection, and it is uncertain how far they 
prevail. 

Gladstone criticized severely and justly the arrangement 
by which Lord Palmerston's dispatches were for a time 
submitted to Queen Victoria by the Premier, Lord John 
Russell.^ Lord Melbourne returned to the Austrian Am- 

^ Gardiner, op. cit. ii. 331, 332. 

^ There was a grave breach of this principle in the correspondence which 
passed between Queen Victoria and Lord GranviUe in 1859 and in 1864. 
Palmerston and Russell were thought by the Queen to be acting contrary 
to her wishes and to the opunons of their colleagues, and she communicated 
her anxieties to Granville, who was a member of the Cabinet. TTia efforts to 
reassure her involved a departure from the loyalty due to his venerable 
leaders; but the situation was a very difficult one; Fitzmaurice, Life of 
Lord Granville, i. 350, 459. 

® Gleanings of Past Years, i. 86, 87. He says that the Premier’s criticisms 
should have been addressed to his colleague, 'and the draft as it goes to 
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bassador dispatches addressed to him as Prime Minister 
which should have been sent to Lord Palmerston as Foreign 
Secretary/ and alleged as one reason for refusing office to 
Lord Brougham that when Chancellor he had interfered in 
the business of the Irish Office without communication either 
with the Prime Minister or the Home Secretary in whose 
province the matter lay.^ 

It may be asked how the Prime Minister and the Cabinet 
are now enabled to keep in touch with the departments 
of government when these desire to make administrative 
changes, or require legislation for the development of their 
work. We have seen how engrossing are the labours of the 
Prime Minister. The Cabinet is made up of the chiefs of 
responsible offices, the administration of which in conjunction 
with work in Parhament occupies most of their time and 
thoughts. The difficulty is partly met by the use of Com- 
mittees of the Cabinet.^ If a department wants to take such 
action as is described — action needing the consideration of 
the Cabinet as a whole — the representative of the department 
in the Cabinet can introduce the business and obtain the 
appointment of a Cabinet Committee to consider the question 
and report, or decide upon it. There are also standing com- 
mittees ; that on Home Affairs considers BiUs suggested by 
departments with a view to recommending the grant or 
withholding of authority for their introduction into Parlia- 
ment ; the Economic Advisory CounciP continues the Com- 
mittee of Civil Research established in 1925; the Imperial 
Defence Committee will be discussed below. The practical con- 
venience of a Committee is that persons who are not members 
of the Cabinet may be called to act upon it. If the department 
is represented in the Commons by a minister who is not a mem- 
ber of the Cabinet, or if legal questions are involved needing 
the advice of the law officers, these men are available to serve 
on the Committee. By this means the minister who is in charge 

the Sovereign should express their united view’. Lord Rosebery was rather 
inclined to half-hearted support of his colleagues ; Letters of Queen Victoria, 
3rd Ser. ii. 455. 

^ Melbourne Papers, p. 340. ^ Ibid., pp. 261, 262. 

® For references to such bodies, see Commons Deb, cxx. 744 f.; civ. 264. 
They are often alluded to in Press conununications. 

^ Pari, Pap., Cmd. 3478 (1930). 
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of the business of the department in the House of Commons, if 
not a member of the Cabinet, has a full opportunity of ex- 
pressing his views and of learning the mind of the Cabinet on 
the subject. The Prime Minister and the Cabinet obtain in 
a compendious form an account of the action contemplated, 
the reasons for and against it, and the materials for a decision. 

The process to some extent supplies the lack of that con- 
stant supervision of the departments which a Prime Minister 
of to-day can no longer exercise. 

It remains to be said that if a minister were to take any 
important step without reference to his colleagues they might 
find it necessary to disavow his action, and under such cir- 
cumstances he must resign.^ 

The Committees appointed as we have described are very 
different from the inner conclave which sometimes grows up 
within a Cabinet. It is quite plain that among a group of 
nineteen or twenty persons there must be some who enjoy 
the special confidence of the Prime Minister, some whom he 
would be disposed to consult in respect of special lines of 
administration, others in general questions of pohcy, party 
or imperial. But this must depend greatly on the quality of 
a Cabinet and on the idiosyncrasy of the Prime Minister. 
Every Cabinet must contain men of very unequal merit who 
are placed in the Cabinet for very various reasons. There is 
a good deal of speciaHsm in politics : one man may be excep- 
tionally useful for party purposes in platform speaking 
throughout the country, another a powerful debater in the 
Commons, a third a skilled administrator, a fourth an expert 
in the details of party management ; and there is usually a 
heritage of previous Cabinets, men who are there because it 
is difficult to leave them out. It must rest with the Prime 
Mimster whether he will present his policy to the Cabinet as 
the outcome of his single brain, or whether he will take 
previous counsel with such of his colleagues as he considers 
capable of dealing with general questions of public interest. 
All recent Cabinets have been supposed to have had inner 
circles. 

Cf- Mr. Montagu’s resignation in 1922 in view of his publication of the 
views of the Government of India on relations with Turkey; A. Fitzroy, 
Memoirs^ ii. 775-7. 



Sect, iii § 3 THE PRIME MINISTER 135 

We may compare three Ministries of modern times, excep- 
tionally strong in the experience and ability of their members : 
Lord Aberdeen’s Coalition Ministry of 1852, Mr. Gladstone’s 
Ministry of 1868, and the Ministry formed by Lord Salisbury 
in 1895. There is little sign of an inner circle in the history 
of the first two, though Lord Aberdeen did not possess the 
commanding qualities or strong will of Mr. Gladstone. But 
in the Ministry of 1895 the increased size of the Cabinet, the 
growth and pressure of departmental work, and perhaps the 
fact that the Prime Minister undertook the duties of a most 
exacting department, seem to have created a tendency to 
allow serious business to be transacted by the ministers 
specially concerned, and to settle matters of general impor- 
tance without a summons of the Cabinet for purposes of 
consultation.^ 

It is evident that in these respects the relations of a Prime 
Minister to his colleagues must vary with individual character 
and temperament, and to some extent with circumstances. 
More especially must this be the case with appointments to 
office. Here the Prime Minister must obtain the formal 
approval of the King, but need consult no one.^ Of such con- 
sultations as may take place we obtain rare glimpses. That 
they take place sometimes we may fairly assume : that they 
should take place on a large scale or in a formal manner is 
most unusual. The Duke of Argyll describes a curious depar- 
ture from constitutional usage in this respect. 

When the Palmerston Ministry of 1855 was weakened, 
almost immediately after its formation, by the retirement of 
Gladstone, Herbert, and Graham, the Prime Minister sum- 
moned his Cabinet and consulted them as to the mode of 
filling the vacant places. As a result of this discussion Lord 
John Russell was offered the Colonial Office, and other steps 
were taken : a little later Palmerston proposed to his Cabinet 
to add Lord Shaftesbury to their number, but the proposal 
was not well received and was abandoned.^ 

His colleagues look to the Prime Minister not merely for 

^ Low, Governance of England^ p. 169. 

^ This was not the view of the Rockingham Whigs; Grafton Memoirs, 
p. 359. See Oxford, Fifty Years of Parliament, ii. 194; Morley, Life of Glad- 
stone, iii. 101. 

^ Duke of Argyll, Autobiography, i. 541, 543. 
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direction and guidance, but for help in any Parliamentary 
difficulty in which they may find themselves. Formerly these 
difficulties arose chiefiy from some misunderstanding between 
a minister and the King. The correspondence of Lord Grey 
and Lord Melbourne affords illustrations of the efforts which 
these Premiers were compelled to make in order to avert 
causes of offence between William IV and Lord Durham, 
Lord John RusseU and Lord Palmerston, each in his way a 
somewhat difficult colleague.^ Mr. Asquith had to apologize 
for Mr. Lloyd George’s utterances on female suffrage and on 
foreign policy.^ At the present time, when the Prime Minister 
is a member of the House of Commons, such help is usually 
afforded by intervention in debate. 

The Prime Minister is not only supreme, among his col- 
leagues, in the matter of appointment to offices, he is also 
entitled to demand of the King the dismissal from office of 
persons with whom he cannot work in the business of govern- 
ment. We are here met by the distinction between poHtical 
and non-political offices. 

Commissions m the army and navy have been held in theory 
without reference to political opinion ever since the dismissal 
of General Conway in 1764. Members of the permanent Civil 
Service are by law incapacitated from sitting in Parliament, 
and by custom exempt from pohtical changes. The appoint- 
ments to offices of the Household, especially those held by 
ladies, were formerly regarded as open to question as regards 
their tenure. In the days of the first Rockingham Ministry 
frequent complaint was made by the Prime Minister of the 
hostility or lukewarm support shown to the King’s ministers 
by members of the King’s Household sitting in Parliament.® 
But for some time past it has been settled that ‘great offices 
of the Court and situations in the Household held by Members 
of Parhament should be included in the political arrange- 

^ Correspondence of 'William I'V and Lord Grey, ii. 201 ; Melbourne Papers, 
pp. 201, 261, 262. Lord Salisbiory in 1897 gracefully explains away Lord 
Lansdowne’s action in changing names of regiments without royal assent ; 
Letters of Queen Victoria, 3rd Ser. hi. 133. Cf. the incident in 1900 as to 
publication of dispatches, ibid. 533 ff. 

^ Lee, King Edward VII, ii. 651—5. The King’s criticisms led to Sir E. 
Grey lecturing his colleagues on their obligations, Mr. Churchill having 
shared in Mr. Lloyd George’s indiscretion. 

® Rockingham Memoirs, i. 294, 299 ; Minutes of Melbourne Cabinet. 
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ments made on a change of administration'.^ But, of course, 
the King is not asked to appoint any one who is not acceptable 
to him personally. As regards the Ladies of the Household, 
whose position gave rise to the well-known ‘Bed-Chamber 
Question' in 1839,^ the arrangement seems to be that ‘the 
Mistress of the Robes who is only an attendant on great 
occasions, changes with the Ministry. ‘ The Ladies in Waiting 
who, by virtue of their office, enjoy much more of personal 
contact with the Sovereign, are appointed and continue in 
their appointments without regard to the political connexions 
of their husbands.'^ 

The holders of important political offices who oppose, or 
do not support, the Ministry in matters which are not treated 
as open questions^ are hable to dismissal, not, as formerly, in 
proof of royal confidence, but as a matter of necessity in 
transacting the business of government. 

At the present day such questions could only arise where 
administrative policy or practice is concerned. A minister 
who voted against his party in a division for which the 
Government Tellers were employed would, by convention, 
place his resignation in the hands of the Prime Minister as 
soon as he had determined on his course of action. 

Moreover, when it is said that the Prime Minister has the 
power of dismissing his colleagues, no more is meant than 
this, that he can say to the King, ‘He or I must go.’^ We 
get a good illustration of this in the dismissal of Lord Chan- 
cellor Thurlow in May 1792, after raising a sudden opposition 
to a Government measure in the House of Lords which nearly 
brought about its rejection. Pitt wrote to tell him that it was 
impossible for the King’s service to be ‘any longer carried 
on to advantage while your Lordship and myself both remain 
in our present situations and wrote in the same sense to the 

^ Pari. Deb., 3rd Ser. xlvii. 1001. See p. 157, post. Cf, Lee, ICmff Edward 
VII, ii. 446. 

2 Pari. Deb., 3rd Ser. xlvii. 983, 985, 987. 

® Gladstone, Gleanings of Past Years, i. 40. 

^ e.g. female suffrage in the Asquith Ministry; Oxford, Fifty Years of 
Parliament, ii. 125; protective tariffs in the Ministry of 1931. 

® When the Prime Minister and the Sovereign agree against the majority 
of the Cabinet the action to be taken must depend on circumstances; 
ultimately the deciding issue must be the probability of securing a majority 
in the Commons either vrithout or with a dissolution, as in 1931. 

3042 
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Kjng. The King at once desired Dundas, the Home Secretary, 
to wait on the Lord Chancellor, and inform him that, having 
to decide between the two, he must call upon Thurlow to give 
up the Great Seal.^ 

In the case of Lord Palmerston in 1851, the Prime Minister 
was well aware that Queen Victoria disapproved, as he did, 
of the communications made by Lord Palmerston to M. 
Walewski in London and to Lord Normanby in Paris ex- 
pressing approval of the coup d’etat of December 1851. Lord 
Palmerston had made these important declarations of pohcy 
without consulting his colleagues in the Cabinet. Lord John 
was therefore ‘most reluctantly compelled to come to the 
conclusion that the conduct of Foreign Affairs can no longer 
be left in your hands to the advantage of the country’.^ 

It may be said that the strength of a Prime Minister’s 
position may be tested not only by his power of dismissing 
a colleague, but by his ability to withstand the weakening 
of his Government by the retirement of important members 
of the Cabinet. 

The strength of Pitt’s Ministry was unaffected by the dis- 
missal of Thurlow, but that of Lord John EusseU did not long 
survive the dismissal of Palmerston. 

The resignation by Lord Althorp of the of&ce of Chancellor 
of the Exchequer and of the leadership of the House of Com- 
mons in 1834 brought about the retirement of Lord Grey, and, 
though Lord Althorp resumed these duties under Lord Mel- 
bourne, yet when, within a few months, he succeeded to a 
peerage the Ministry was so weakened that Lord Melbourne 
could suggest no course satisfactory to the King, and Sir 
Eobert Peel was sent for, but the Ministry was not technically 
dismissed.^ 

Mr. Balfour’s Cabinet survived, for more than two years, 
the retirement of five important members,^ but it was so far 
weakened that, except in the direction of Foreign Affairs, little 

^ StanJiope, Life of Pitt, ii. 148-50. 

^ Walpole, Life of Lord J. Russell, ii. 173. 

* See pp. 51, 52. 

^ Mr, Balfour on this occasion caused adverse comment by suppressing 
the resignation of Mr. Chamberlain from hia colleagues, thus inducing 
certain resignations; see Oxford, Fifty Tears of Parliament, ii. 14-16; A. 
Fitzroy, Memoirs, i. 149-58. 



Sect, iii § 3 THE PRIME MmiSTER 139 

serious work, legislative or administrative, could be entered 
upon. 

On the other hand, Mr. Gladstone’s Government of 1880 
was httle affected by the resignation in 1881 of Mr. Forster,^ 
who, as Irish Secretary, was responsible for the department 
the affairs of which excited most attention at the moment ; 
nor was Lord Salisbury’s Government of 1886 shaken by the 
retirement of Lord Randolph Churchill,^ at that time the 
most prominent figure in the Conservative party. Mr. Lloyd 
George’s Ministry survived the loss of Dr. Addison in 1921 and 
of Mr. Montagu in 1 922. That of Mr. MacDonald lost without 
immediate injury in 1932 Sir H. Samuel, Sir A. Sinclair, and 
Lord Snowden. There seems to be no doubt, for reasons which 
we will mention later, that the vitahty of Governments is 
stronger now than heretofore, and that a Prime Minister 
is more absolute, and more capable of dispensing with the 
service of distiuguished colleagues, than was the case before 
the latest Acts for the extension of the franchise and re- 
distribution of seats. There is, however, a comphcation tu- 
duced by the necessity of Coahtion Governments, as from 
1915 to 1922, and again since 1931. 

It is said, and truly, that the Prime Minister is unknown 
to the law ; no salary is attached to the office, ff office it can 
be called ; the term does not occur in any Act of Parhament, 
save in the Chequers Estate Act, 1917, nor in the records of 
either House. In two formal documents only does he find 
place. Lord Beaconsfield described himself in the Treaty of 
Berlin as Prime Mdnister of England; and on 2 December 
1905 the King by sign-manual warrant gave to the Prime 
Minister place and precedence next after the Archbishop of 
York.^ He has 10 Downing Street and Chequers as official 
residences. 

The Relations of the Cabinet to the Crown 

The King’s servants are entitled to his full confidence, and 
this means first that he should not take advice from others, 
in matters of State, unknown to them ; next, that he should 

^ Viscount Gladstone, After Thirty Years, p. 276. 

^ Letters of Qiieen Victoria, 3rd Ser. i. 232, 233, 255. 

^ Oxford, op. cit. ii. 184; Lee, King Edward VII, ii. 443, 444. 
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not give public expression to opinions on matters of State 
without consulting them ; and lastly, that he should accept 
their advice when offered by them as a Cabinet, and support 
them while they remain his servants. 

(1) The correspondence between William IV and Lord Grey 
affords some useful illustrations of these propositions, for 
William IV, with excellent intentions, was impulsive and 
unversed in the rules and practice of constitutional govern- 
ment. The Duke of Wellington addressed the King directly 
on the subject of the arming of political societies at a time 
when the excitement occasioned by the Reform Bill caused 
some anxiety as to the maintenance of order. The King 
replied, and the Cabinet, though assmed that his correspon- 
dence with the Duke did not indicate any want of confidence 
in them, remonstrated through the Prime Minister. Lord 
Grey writes that 'it might produce inconvenience if His 
Majesty were to express opinions to any but his confidential 
servants in matters which may come under their considera- 
tion'.^ The ICing promised that in future he would merely 
acknowledge such communications. 

Queen Victoria departed from this principle, when in 1894 
she went so far as to consult Lord Salisbury, Sir H. James, 
and others, on the pohcy of securing a dissolution on the issue 
of the House of Lords.^ 

(2) On the occasion of Sir C. Grey being sworn of the Privy 
Council as a member of the Canadian Commission, William IV 
made a short speech in which he referred, unmistakably and 
in terms of severity, to advice received from the Colonial 
Secretary. The Cabinet remonstrated with the King for 
having done that which might 'have the effect of hereafter 
restraining the freedom of that advice which it is the duty 
of every one of your Majesty's confidential servants to offer 
to your Majesty without reserve’. 

^ Corresp. of Will IV and Lord Grey, i. 413-24. 

Letters, 3rd Ser. ii. 296, 341 ff. Lord Rowton acted as intermediary (of. 
A. Fitzroy, Memoirs, i. 166 f.) A different position arises when the Prim ft 
Ministership is vacant; ibid. 368. Edward VII in Oct. 1909 seems to have 
obtained an opinion on the issue of the Lords and the budget from Lord 
Cawdor without advice, but he received Mr. Asquith’s agreement to his 
seeing Lord Lansdowne and Mr. Balfour; Lee, King Edward VII, ii. 667-8. 
Cf. for George V in 1911, Newton, Lord Lansdowne, p. 409. 
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(3) Tlie third proposition is not so easy to illustrate. A 
Sovereign of this conntry either accepts the advice of his 
Ministers in any matter to which they attach importance, or 
must dismiss them. But there are many ways in which the 
influence of the Crown may he used to assist the Ministry 
of the day. In domestic affairs we know how important 
was the effect on the passing of the first Reform Bill of the 
communications addressed by William IV to the opponents 
of the Bill in the House of Lords ; and the efforts of Queen 
Victoria contributed to bring about a settlement of the 
threatened dispute between the two Houses in the case of 
the Disestabhshment of the Irish Church^ and redistribution 
in 1884.^ Later her hostility to Gladstone was utterly un- 
constitutional.^ In Foreign Affairs the international courtesies 
of Kong Edward VII lent valuable aid to the pacific pohcy of 
the Foreign Office, but he failed to aid the settlement of the 
Lords controversy. It isuncertainif he declined to accept Lord 
Sahsbury’s views on foreign pohcy and so secured his resigna- 
tion in 1902.^ 

The Cabinet, on the other hand, are bound, as is each 
individual member, to inform the King of ah important 
measures of the executive, Wilfiam IV expressed surprise 
and displeasure when he supposed that his ministers had 
introduced, without his knowledge, a Bill for abohshing 
capital punishment in certain cases. He was assured that 
the measure in question was a private member’s Bill, and 
that certain members of the Government had supported it, 
as they were entitled to do in the legitimate exercise of their 
private judgment. 

The necessity for giving this information to the Sovereign 
is well illustrated by the circumstances which brought about 
Lord Palmerston’s retirement in 1851, and the memorandum 
communicated to him by Queen Victoria through the Prime 

^ Life of Archbishop Tait, ii. 24, and see supra, p. 61, n, 1. 

^ Viscount Gladstone, After Thirty Years, pp. 360-5. 

® Gladstone, op. cit., pp. 116 f., 337 ff., 371 f. ; the secret communications 
with Beaconsfield (pp. 337 f., 356, 358 f.) were clearly unconstitutional; her 
invariable opposition to home rule is shown, ibid. 387-423. She was equally 
imconstitutional in regard to House of Lords reform as against Rosebery ; 
Letters, 3rd Ser. ii. 384 S., 429 :S. 

^ Lee, King Edward VII, ii. 158 f. 
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Minister as to the duty of the Secretary of State for Foreign 
Affairs.^ It was in these words: 

'The Queen requires, first, that Lord Palmerston will distinctly 
state what he proposes in a given case, in order that the Queen 
may know as distinctly to what she is giving her royal sanction. 
Secondly, having once given her sanction to a measure, that it 
he not arbitrarily altered or modified by the Minister. Such an 
act she must consider as failing in sincerity towards the Crown, 
and justly to be visited by the exercise of her constitutional right 
of dismissing that Minister. She expects to be kept informed of 
what passes between him and the foreign ministers, before im- 
portant decisions are taken, based upon that intercourse ; to receive 
the foreign dispatches in good time, and to have the drafts for 
her approval sent to her in sufficient time to make herself ac- 
quainted with their contents before they must be sent off.’ 

Briefly, one may say that the King is entitled to be in- 
formed of all important executive or legislative measures 
which have so far ripened towards action as to have come 
before the Cabinet for discussion. A very strong view of her 
rights in this matter was held by Queen Victoria, who cen- 
sured Lord Rosebery for alleged failure to consult her before 
urging m public the policy of reform of the Lords.^ 

Suggested changes in administration may begin in so vague 
and tentative a manner that it is hard to say at what point 
communication with the King becomes imperative. It is 
clear that the negotiations which Addington conducted with 
Pitt in 1804 went farther than George III considered to be 
justifiable, and it would certainly seem right that when the 
confidential servants of the Crown contemplate a change in 
the character of the administration, the Sovereign should 
have early knowledge of the matter. Queen Victoria was 
offended, not without reason, when, in 1886, Lord Randolph 
Churchfil communicated his resignation to The Times before 
it was made known to her.^ 

On resignation of office the Prime Minister is not entitled 
to advise the Crown as to the selection of a successor, unless 

^ Pari. Deb., 3rd Ser. cxis. 90. 

® Letters of Queen Victoria, 3rd Ser. ii. 440, 449. Cf. for Edward VH, 
Lee, ii. 501. 

^ Life of Lord Randolph Churchill, ii. 255. 
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specially invited to do so. Thus on Gladstone’s retirement 
in 1894 the Queen did not ask his opinion^ nor was, it appears, 
Bonar Law consulted in 1923 regarding a successor. 

§ 4. The Relations of the Cabinet and the 
House of Commons 

It remains to consider the relations of the Cabinet with the 
House of Commons. Here we must be careful lest we apply 
a theory of the constitution which really corresponded with 
practice for about fifty years of the middle nineteenth century 
to periods before the first Reform Bill, and since the last 
extension of the franchise, when, although the theory is true, 
it is true in a very different sense. 

Without a majority in the House of Commons it is plain 
that the Cabinet cannot carry the legislation or obtain the 
supphes which it requires. But in order to determine the 
relations of the Cabinet to the Commons it is necessary to 
consider how that majority comes into existence and is kept 
together. 

In applying our theory to the practice of the eighteenth and 
early nineteenth centuries, we must not allow ourselves to 
suppose that constituencies were always eager, well-informed, 
and uncorrupt, that the House of Commons was always really 
representative of such constituencies, that parties were always 
well defined, and that the Crown always loyally accepted the 
decision of the people and of Parhament as to the party which 
should govern and the men who should guide. Throughout 
the greater part of the eighteenth century these conditions 
were inadequately fulfilled. The public was often ill informed 
and apathetic on political questions : the House of Commons 
was not representative of public opinion : nomination boroughs 
and constituencies subject to influence of one sort or another 
gave a large control over the representation of the House to 
great landowners, to the Crown, or the Government of the 
day. Thus it was that, in the absence of political interests and 
of party divisions based on such interests, an adroit Parlia- 
mentary manager might keep a majority together, although, 
like Walpole, he had fallen under the cordial dislike of the 
people, or, like Newcastle, had never attracted their atten- 
tion. For the same reasons it was possible for George III, 
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who busied himself in matters of patronage and corruption, 
to make, keep, or destroy a majority for any Slinistry.^ 

To enforce joint responsibility upon a body of ministers it 
is necessary either that the ministers themselves should be 
effectively agreed on certain lines of policy, and loyal to one 
another, or that they should represent a party strong enough 
in the country to enforce its policy upon its nominees. No 
Kang who aimed at personal influence would desire that his 
ministers should represent a compact body of opinion, ad- 
verse perhaps to his own. George III, who not only desired 
to rule, but saw how the apathy of the country and the seK- 
interest of public men made it possible for him to enjoy the 
reahty of power, used every opportunity to break up parties 
and prevent the formation of strong Ministries. His succes- 
sors were not so pertinacious or so astute, but the fact re- 
mained that, as the electorate was constituted before 1832, 
almost any Ministry which enjoyed the support of the Crown 
could command such a majority as would enable it to hold 
office. The great displays of pubhc opinion at general elec- 
tions, in 1784, in 1807, and in 1831, all served to confirm in 
office an existing Ministry. The ultimate legal sanction which 
the House of Commons can bring to bear on a Ministry of 
which it disapproves, the refusal to pass the Mutiny Act or 
grant suppHes, has never in fact been applied. The only 
mini sters before the Reform Act of 1832 who resigned in 
consequence of defeats in the House of Commons were Sir 
Robert Walpole in 1741, Lord Shelburne in 1783, and the 
Duke of Wellington in 1830. 

We may look at this relation of Cabinet to Commons as 
it existed before 1832, and again before and since 1885. It 
should be borne in mind that during the first of these three 
periods, and indeed for rather longer, it was not expected of 
a Mi n istry that they should do more than administer. The 
defeat which drove Walpole from power took place in a 
co mmi ttee of the House sitting to hear an election petition. 
Shelburne was beaten on a vote of approval of the Peace of 
Versailles. There is no instance before 1830 of a Ministry 
retiring because it was beaten on a question of legislation,^ 

^ May, Const. Hist. i. 396 

^ Chatham was defeated on the Ways and Means of the year and on the 
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or even of taxation. So late as 1841 Macaulay maintained 
in the House of Commons, speaking as a Cabinet Minister, 
that a Government was not bound to resign because it ‘ could 
not carry legislative changes, except in particular cases, where 
they were convinced that without such and such a law, they 
could not carry on the pubhc service". Legislation which 
ministers might need for administrative purposes was the 
only sort of legislation about which, in the opinion of the 
Melbourne Cabinet, a Government need feel sensitive. 

But, generally speaking, one may say that from 1832 to 
1867 a defeat in the House of Commons on what the Cabinet 
may have chosen to consider a vital issue was the ordinary 
mode of terminating the existence of a Ministry. Since 1867 
there have been fifteen changes of Ministry, apart from 
those due to resignation through illness as in 1868, 1894, 1902, 
1908, and 1923 when the same political party remained in 
power, and the reconstruction of 1915. On five of these occa- 
sions ministers have resigned because they were defeated in 
the House of Commons ; on six, without such defeat, because 
the verdict of the constituencies at a general election had 
been given decidedly against them ; on four (1905, 1916, 1922, 
1931), because the Ministry had lost support in Parhament. 
It was made a matter of reproach^ to Lord Salisbury’s 
Ministry in 1892 that, being in an apparent minority of forty 
on the result of a general election, they did not resign at once, 
but awaited an adverse vote in the House of Commons ; a less 
just accusation was made in 1924 against Mr. Baldwin. The 
circumstances under which Mr. Balfour’s Ministry retired 
in 1905 are too peculiar to be hkely to form a precedent. 
A Cabinet weakened by the retirement of five important 
members, warned by the result of frequent by-elections that 

proposed land tax, and Pitt on commercial policy with Ireland, Parliamen- 
tary reform, and national defence ; these defeats were not treated as grounds 
for resignation; Massey, i. 307 ; Stanhope, Life of Pitt, i. 254, 272, 275, 288. 
Liverpool was defeated on the property tax and the Bill of Pains and Penal- 
ties against Queen Caroline ; Wellington on a motion for repeal of the Test 
and Corporation Acts. Todd (Pari. Government in England, i. 263 f£.) 
tabulates the causes of the fall of ministries since 1782. See also Emden, 
The People and the Constitution, pp. 320-6. 

^ Oxford, Fifty Years of Parliament, i. 199, does not complain of the 
delay as against the precedents of 1864, 1874, and 1880. So also in 1886, 
1924 (Nov.), and 1929 resignation followed on the election results. 

3042 jj 
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it had lost the confidence of the country, conscious of divisions 
of opinion among its supporters on a serious question of 
economic policy, retained a majority of seventy to eighty, 
which enabled it to live through the Sessions of 1904 and 
1905. During the recess Mr. Bahour resigned, mainly on the 
ground that he had no legislative programme to lay before 
Parliament in the ensuing Session. His opponents accepted 
office without hesitation, formed a Ministry, and dissolved 
Parhament. The results of the general election which ensued 
indicate that a Government which is conscious of faffing 
popularity does better to accept defeat in the House of Com- 
mons, or to appeal to the country on its own account, than 
to follow the course adopted in 1905.^ Mr. Lloyd George 
resigned in 1922 because the Conservatives had repudiated 
his leadership. In 1931 Mr. MacDonald resigned because he 
had with the King’s consent arranged a coafition to restore 
the national finances. 

The conditions under which Mr. BaKour’s Government 
retained office during the years 1903, 1904, 1905 raise an 
interesting question as to the present relations of the Cabinet 
to the Commons. It is true to say that in the last 100 years 
the power which determines the existence and extinction of 
Cabinets has shifted, first from the Crown to the Commons, 
and then from the Commons to the electorate. But it is no 
longer true that the House of Commons is always a close 
refiection of the opinion of the country, or that it responds 
to changes of pubhc opinion as they may occur dming the 
existence of a Parhament. This was very clearly revealed by 
the contrast between the feeling of the country in 1931 and 
that of the House of Commons which rendered a general 
election essential for the National Government. 

The causes of these changes are various. Before 1832 the 
Crown and its servants could exercise considerable infiuence 
on the composition and conduct of the House of Commons. 
The Reform Act of 1832 was an attempt to make the House 
at once independent and representative, to distribute pohtical 
power in correspondence with the conditions of the time, and 
to give representation to the great centres of industry as well 

^ Oxford, op. cit. ii. 7-35; Lee, King Edward VII, ii. 186-91 ; the King 
deprecated his decision, suggesting that he should meet Parliament. 
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as to the smaller boroughs and rural counties. Holding to the 
principle that representation should be local, and the voter 
a person of substance, the framers of the Bill made the House 
a fair representation of the middle classes. The result as it 
worked out between 1832 and 1886 was to give to the House 
a greater share of pohtical power than it possessed before that 
date, or possesses now. 

The present conditions are attributable primarily to the 
distribution of political power in the extended electorate by 
the creation of single-member constituencies, and to the 
development of party organization. Before the legislation of 

1885 the constituencies for the most part returned two 
members, pohtical organization was not fully developed, and 
there was greater opportunity for the representation of variety 
of opinion. The creation of the single -member constituency 
under existing political conditions has gone far to destroy the 
local character of our representative system, and the inde- 
pendence of the individual member. 

When a constituency returned two members the elector 
had the choice of varieties of opinion even among members 
of the same party: under the present system, and with the 
increased strength of pohtical organization, a candidate offers 
himseK, not so much on his own merits, as because he is the 
nominee of the pohtical association or caucus which professes 
to represent his party, and because he undertakes to support 
a given programme and the leaders of the party. 

Labour representatives are formaUy pledged to support of 
their party to which they owe their seats ; candidates of other 
parties are in many cases at least obliged to their party funds 
for their electoral costs. 

The result is that an important division in the House of 
Commons, before 1832, represented very often the personal 
views of those who owned or controhed constituencies, since 

1886 it represents the directions of external party organiza- 
tion. Between those dates a member enjoyed a greater free- 
dom of judgement in the exercise of his vote, and hoped to 
justify his action to his constituency. 

Modern rules of procedure give to the Government of the 
day a large control over the time of the House for the purposes 
of its own business, while the introduction of the closure 
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leaves the time for discussion of a Government measure very 
largely in the hands of the Government. Yet another element 
in the situation is that a slight but widely difEused change of 
political sentiment may, acting on the enormous constituen- 
cies of the present day, change the character of the House 
of Commons, and give to one of two parties a majority large 
beyond all proportion to the numerical majority of votes cast 
for them throughout the country. 

The consequence of these various features of our political 
life at the present time is to make the House of Commons 
dependent on the Cabinet rather than the Cabinet on the 
Commons. The threat of a dissolution suggests to the sup- 
porters of a Ministry the certainty of expense and the possi- 
bility of defeat, and this possibility may assume a more 
formidable aspect if by-elections have resulted unfavourably 
to the Government. Now that the Grown will act without 
hesitation on ministerial advice, such a threat, issuing from 
the Prime Minister as representing the collective wisdom of 
the Cabinet,^ may secure the continued loyalty of a majority 
in the House of Commons long after the composition of the 
House has ceased to correspond with the political opinion of 
the country. A member may have ceased to be in sympathy 
with the leaders of his party, but he may also feel that, small 
as will be his chances of re-election in any event, they would 
disappear altogether if he broke the bonds of party allegiance. 
In truth the Redistribution of 1885, as perpetuated in 1918, 
has done much to destroy the independence of the members 
of the House of Commons. The power and influence which it 
has lost has gone partly to the Cabinet, partly to the con- 
stituencies, or rather, in many cases, to the organizations by 
which the constituencies are worked. 

§ 5. The Imperial Defence Commctteb and the 
Wah Cabinet 

The Imperial Defence Committee will be dealt with under 
the head of the Armed Forces of the Crown, but it should be 
mentioned here. It is not a Council of the Crown ; it is a rather 

^ The Prime Minister cannot act save on Cabinet consultation ; Oxford 
(Fifty Years of Farliament, ii. 194-6) shows action in this way in all cases 
from 1868 to 1910. Mr. BaHour, in 1905, gradually won over his colleagues 
to resignation. 
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exceptional Committee of the Cabinet; it has no executive 
power. The Prime Minister is chairman, its members such 
persons as he may summon ; ‘it practically never meets with- 
out having the assistance of the Secretary of State for War, 
the First Lord of the Admiralty, the head of the Army General 
Staff, the head of the Army Intelligence Department, the 
First Sea Lord, and the head of the Naval Intelligence Depart- 
ment’.^ To these must be added now the Secretary of State 
for Air, and the Chief of the Air Staff, and the President of 
the Council. Other persons may be summoned if the business 
under discussion needs their advice, as, for instance, the 
Foreign, Dominion, Colonial or Indian Secretaries, the Chan- 
cellor of the Exchequer, or representatives of the self-govern- 
ing Dominions.^ The Permanent Under Secretary of State 
for Foreign Affairs, and the Permanent Secretary to the Trea- 
sury are usually in attendance. Records are kept of the pro- 
ceedings of this Committee, and for this purpose it possesses 
a permanent Secretary ; these features at once distinguishedit 
from the pre-War Cabinet. It exists for the purpose of fram- 
ing and recording the best advice obtainable on questions of 
Imperial Defence for the benefit of the departments concerned. 
The relations of this Committee to the Cabinet have sometimes 
been misunderstood, as also its powers and duties, and for this 
reason we mention it here. Incidentally its existence adds to 
the many labours of the Prime Minister, who habitually takes 
the chair at its meetings. 

The Committee is historically of particular interest because 
its Secretariat was the model and nucleus for the Cabinet 
Secretariat, and because its imperial aspect suggested the 
creation of the Imperial War Cabinet to supplement the 
activities of the British War Cabinet. The latter was evolved 
under the pressure of circumstances in 1916 to secure con- 
centration on the conduct of hostilities in a manner which in 
the view of Mr. Lloyd George was impossible under the con- 
ditions of an ordinary Cabinet.® For the comparatively brief 

^ Pari. Deb.y 4th Ser. cxxxix. 619. See also pt. ii, ch. x, post, 

“ Speeches of Mr. Balfoxir on 2 Aug. 1904 and 11 May 1905. Pari. D&h.t 
4th Ser. cxxxix. 68 ,* cxlvi. 62. See also Lord Londonderry, House of Lords, 
14 March 1934. 

® On the causes of its creation see Addison, Politics from Within, vol. i, 
ch. xviii. 
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period of its duration^ it was composed of from five to seven 
members, one of wbom, Mr. Bonar Law,^ acted as the con- 
necting link between the Cabinet and the House of Commons 
while the others concentrated their attention on the direction 
of war activities as a whole. By a striking innovation, General 
Smuts, though not a member of the Imperial Parhament, was 
invited to act as a member of the War Cabinet. Apart from 
his individual appointment, the Dominion Prime Ministers 
in 1917 and 1918 were invited to sit with the British War 
Cabinet as an Imperial War Cabinet,^ a rather anomalous 
institution. It was a Cabinet of Governments, in Sir R. 
Borden’s phrase, without collective responsibility and there- 
fore without a Prime Minister, in which no decisions could be 
taken by majority voting. On the other hand, as the naval 
and military forces of the Dominions were under the control 
of the British Government by decisions of the Dominions, the 
plan provided an effective means by which the Dominions 
could share in the taking of the decisions which affected the 
control of war operations. At the armistice the Imperial War 
Cabinet was virtually transformed into the British Empire 
Peace Delegation at Paris. After the conclusion of the Treaty 
of Versafiles, it may be said to have expired, for an attempt 
in 1921 to treat the Conference of that year as virtually an 
Imperial Cabinet was without success.^ 

During the War there existed in theory no other Cabinet. 
In practice something akin to a Cabinet for Home Affairs had 
to be developed, for much that was essential for the country 
was left undone by the War Cabinet. After the close of 
hostilities the demand for reversion to the normal type of 
Cabinet became vocal and had to be accepted.^ Lord Hal- 
dane’s Committee,® which had studied governmental reform, 
reported in favour of the reduction of the size of the Cabinet 
and the relief of its members from administrative duties, 

^ Dec. 1916 to Oct. 1919. 

^ He alone, as Chancellor of the Exchequer, had executive responsibilities. 

^ Pari. Pap., Cd. 9005 (1918); Cmd. 325 (1919); Keith, War Government 
of the British Dominions, pp. 27-35. 

^ Keith, Pesponsible Government in the Dominions, ii. 1193-7. 

“ The Cabinet for Home Affairs is now represented by the Home Affairs 
Committee of the Cabinet mentioned above (p. 133). 

® Pari. Pap., Cd. 9230, 
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leaving them to plan national development in all its aspects, 
hut the project never hore fruit. 

lY. THE HOUSE OF LORDS AND THE PRIVY COUNCIL 
AS COUNCILLORS OF THE CROWN 

§ 1. The House of Loeds 

The House of Lords is still, in theory, a Council of the 
Crown. The peers have never been summoned in this 
capacity since 1688 , but their historical rights are preserved 
in two ways. 

The writ of summons addressed to the temporal and 
spiritual peers is a call 'to treat and give council' ; the judges 
and law officers are summoned to attend them ; whereas the 
Commons, before the Ballot Act reduced the writ to a form, 
were summoned to 'do and consent to such things, as by the 
said Common Council . . . shall happen to be ordained'.^ 

It is the privilege of each individual peer to have audience 
of the Sovereign. Such a right was freely exercised in the 
eighteenth century, when parties were less coherent, members 
of Cabinets less loyal to one another, and the King more ready 
to hsten to advice given to him by others than his responsible 
ministers. At the present day a peer would hesitate to offer 
counsel to the Crown on any matter which fell within the pro- 
vince of the Ministry of the day. In the Rosebery Ministry 
we find Lord Rowton^ advising the Queen in a manner which 
cannot be held constitutional, although in law no doubt the 
King has a right to demand, and any peer, whether of the 
United Kingdom, of Scotland or of Ireland, has a right to 
offer, counsel on matters which are of importance to the public 
welfare.^ 

§ 2. The Petvy Council 

The Privy Council, as such, has ceased to be a Council 
of the Crown. It meets for the purpose of making Orders, 
issuing Proclamations, or attending at formal acts of state, 
such as the admission of a minister to his office or the render- 

^ Vol. i; Parliament, pp. 50 f., 62. 

® Letters of Queen Victoria, 3rd Ser. ii. 296; A. Fitzroy, Memoirs, i. 166. 

® The right is to go singly, and the application for such an audience 
is made through an officer of the household, not through the Secretary of 
State ; Diary of Lord Colchester, iii. 604. 
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ing of homage Tby a bishop for the temporalities of his see. 
The Cabinet has acquired the place which the Council once 
held as the adviser of the Crown. 

Some part of its earlier duties in this respect survive in the 
Committees of the Privy Council. At present there are, be- 
sides the Judicial Committee, five Standing Committees of the 
Council, but only one of these, the Committee for business 
relating to the Channel Islands, represents the old Standing 
Committees appointed by the King in Council at the com- 
mencement or in the course of his reign.^ The Judicial Com- 
mittee is a statutory Court of Final Appeal from aU parts of 
the King^s Dominions outside the United Kingdom.^ The 
two Committees which are constituted respectively for the 
Universities of Oxford and Cambridge^ and for the Scottish 
Universities^ are also the creations of Statute. There is also 
a Committee for the grant of charters to municipal corpora- 
tions^ and one on the baronetage. 

But the form of advice and counsel is maintained. The 
Judicial Committee of the Privy Council when it gives judg- 
ment presents no conflicting views but with apparent unani- 
mity 'humbly advises His Majesty’ that an appeal should he 
allowed or dismissed, or a judgment varied, and effect is 
given by Order in Coimcil. As a matter of form it is the 
rule that no member of the committee which advises is 
summoned to the Council at which the order is made. 

A Committee for Trade and Plantations used to advise 
other departments of government on matters affecting com- 
merce or colonial relations: it was revived in 1849 to advise 
on new constitutions for Australia and South Africa; and 
Committees of the Privy Council are appointed from time to 
time for various proposes of inquiry. 

The main business of the Privy Council must therefore 
be dealt with in the next chapter, for it is important to dis- 
tinguish the duty of settling poficy and advising action 
accordingly from the duty of actual administration in the 
various departments of State. 

^ The Coimmttee for Trade and Plantations rests on an Order in Council 
of 23 Aug. 1786. See p. 206, post. M & 4 Will. IV, c. 41. 

Mo & 41 Viet. c. 48, s. 46. ^ 52 & 53 Viet. o. 55, s. 9. 

® Local Government Act, 1933, ss. 129, 130. 
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But, since the advisers of the Crown are necessarily Privy 
Councillors, it would he well here to speak of the mode of 
appointment and dismissal of a Privy Councillor, and of any 
special matters appertaining to his status. 

The Privy Councillor is nominated by the King } he takes 
the oath of office and the oath of allegiance and kisses the 
King’s hand at a meeting of the Council. 

The oath^ of office is as follows : 

‘You shall swear to be a true and faithful Servant unto the 
King’s Majesty, as one of His Majesty’s Privy Council. You shall 
not know or understand of any manner of thing to be attempted, 
done, or spoken against His Majesty’s Person, Honour, Crown, or 
Dignity Royal ; but you shall lett and withstand the same to the 
uttermost of your Power, and either cause it to be revealed to 
His Majesty Himself, or to such of His Privy Council as shall 
advertise His Majesty of the same. You shall, in aU things to be 
moved, treated and debated in Council, faithfully and truly declare 
your Mind and Opinion according to your Heart and Conscience ; 
and shall keep secret all Matters committed and revealed unto 
you or that shall be treated of secretly in Council. And if any of 
the said Treaties or Councils shall touch any of the Counsellors, 
you shall not reveal it unto him, but shall keep the same until 
such time as, by the Consent of His Majesty, or of the Council, 
Pubhcation shall be made thereof. You shall to your uttermost 
bear faith and allegiance imto the King’s Maj esty ; and shall assist 
and defend all jurisdictions, pre-eminences and authorities granted 
unto His Majesty and annexed to the Crown by Acts of Parha- 
ment or otherwise, against all Foreign Princes, Persons, Prelates, 
States or Potentates. And generally in all things you shall do as 
a faithful and true Servant ought to do to His Majesty. So help 
you God and the Holy Contents of this Book.’ 

An affirmation may now be substituted for the oath.^ 

No formality beyond this is required for the appointment 
of a Privy Councillor, and none for his dismissal ; it is enough 
for this purpose that the King should send for the Council 
book and strike his name ofi the list of the Privy Council, as 

^ The Prime Minister advises; of. S. Salvidge, Salvidge of Liverpool, 
p. 247 f. Queen Victoria objected to give membership to artists; Letters 
of Queen Victoria, 3rd Ser. iii. 167. 

^ Farl. Pap., 1867, xxxi. 84. The form of 1257 is the earliest known; 
Baldwin, The King's Council, p. 345. That of 1570 is given in Tanner, 
Tudor Const. Doc., p. 225. ^ 51 tfe 52 Viet. c. 46. 
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in the case of Fox on Pitt’s advice in 1792 ; he was restored 
in 1806 on Grenville’s recommendation. In 1921 the removal 
of Sir E. Speyer’s name was approved by Order in Council.^ 
The demise of the Crown formerly dissolved the whole Coun- 
cil in six months from the date of the demise, unless the new 
Sovereign should reappoint the Council of his predecessor. 
The Demise of the Crown Act^ provides that the death of the 
Sovereign does not affect the tenure of office held under the 
Crown. 

The members composing the Privy Council may be said to 
faU into three groups. Members of the Cabinet and normally 
Dominion Prime Ministers must be made members of the 
Privy Council as the confidential advisers of the Crown. 
Beyond these there are great offices, such as the Lords of 
Appeal in Ordinary, the Lord Chief Justice, the Lords Justices 
of Appeal, and the Archbishoprics,^ which, though uncon- 
nected with pohtics, are usually associated with a place on 
the Council Board. Beyond these again is a group of persons 
eminent in pohtical life or in the service of the Crown, or 
occasionally in science or letters, upon whom the rank of Privy 
Councillor is conferred as a comphmentary distinction.^ 

Until 1870 an ahen born could not become a member of 
Parhament or of the Privy Council though naturalized. This 
disquahfication was imposed by the Act of Settlement, and 
difficulties in removing it, even by Statute, were added by 
1 Geo. I, c. 4. Thus in order that naturalization might con- 
fer pohtical rights in an individual case, it was necessary to 
repeal that Act for the purposes of that case, before a biU 
could be brought in to remove the statutory disabihty created 
by the Act of Settlement. The Naturahzation Act of 1870, as 
re-enacted in 1914, confers upon naturafized persons the full 
pohtical rights of a British subject, and the distraction between 
citizens by birth and naturahzation is abohshed so far as 
pohtical rights are concerned.^ 

^ For the reason of the change in procedure see A. Fitzroy, Memoirs, 
ii. 768, 770. M Ed. VII, c. 6. 

^ The Archbishops claim membership by prescription. 

^ The view that a king’s son is a Privy Councillor by birth, during his 
father’s lifetime, and does not need to be sworn (Qreville Memoirs, iv, 274) 
is incorrect; A. Fitzroy, Memoirs, ii. 722. But he and near relatives may 
be introduced without oath ; Todd, Pari. Govt. ii. 55. 

® R. V. Speyer, [1916] 2 K.B. 868; 4 & 5 Geo. V, c. 17, s. 3 (2). 
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The members of the Privy Council, like the judges of the 
High Court of Justice, are in the Commission of the Peace for 
every county. The right of the Privy Council, or of a Com- 
mittee of the Council, or of individual members, to commit 
persons to prison seems to have been practically settled by 
this arrangement, and is limited by the security which the 
Habeas Corpus Acts supply, that a prisoner shall not be 
detained without the opportunity of speedy trial, bail or dis- 
charge. Thus the questions, which once were of interest,^ con- 
cerning the right of a Privy Councillor or of the collective 
Council to commit to prison are answered, and need no further 
discussion here. 

^ In the Seven Bishops’ case much argument was expended on the 
legahty of the commitment by the lords of the Council, because it was not 
alleged in the warrant that the commitment was by the Privy Council, 
but only by certain lords. The right of the collective Council to commit for 
misdemeanoxir seems to have been admitted, and, equally, that an individual 
councillor could not so commit; 12 St. Trials, 183. See also DarneVs Case 
(1627), 3 St. Tr. 1 ; 3 Car. I, c. 1. 



Chapter III 

THE DEPARTMENTS OF GOVERNMENT AND THE 
MINISTERS OF THE CROWN 

We have traced the history of the Councils of the Crown to 
their issue in the Cabinet of the present day, dependent for 
its existence upon the continued support of Parhament and 
the electorate. 

But the Cabinet is not the executive in the sense in which 
the Privy Council was the executive. The Cabinet shapes 
policy and settles what shall be done in important matters, 
whether foreign or domestic, and it consists mainly of the 
heads of great departments of government, but it is not there- 
fore the executive. 

It is the King in Council who gives orders that certain 
things shall be done. The Cabinet advises the King that war 
be declared with a foreign power, the Foreign Secretary in the 
name of the King recalls our representative at the Court of 
that power, the King in Council proclaims the declaration of 
war. The Cabinet decides that ships or troops shall be sent 
here or there ; the First Lord of the Admiralty or the Secre- 
tary of State for War or Air gives the necessary orders. The 
Cabinet decides that the King shall be advised to dissolve 
Parliament, the King in Council proclaims the dissolution of 
Parhament and the summons of a new one, the Chancellor 
issues the writs which bid the peers to attend and the consti- 
tuencies to elect representatives. 

The Cabinet is the motive power in our executive. The 
decisions of the Cabinet and the advice thereupon tendered 
to the Crown bring into action the departments of govern- 
ment concerned. Of these and of the ministers who supervise 
them we must now treat. 

I. THE GROWTH OF DEPARTMENTS OF GOVERNMENT 
§ 1. The Offices of the Household 

The mi n isters of the Crown represent a more universal 
requirement of royalty than do the Councils of the Crown, 
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for every King must have ministers to maintain the dignity 
of his household, to assist in the transaction of his business. 

Official life may be said to begin with the King’s House- 
hold. The chamberlain, the steward, the horsthegn or mar- 
shal, and the cupbearer or butler, are the necessary ministers 
of the Teutonic court^ in England and on the Continent : and 
the Norman King had his Lord High Steward, his Lord Great 
Chamberlain, his Constable and his Marshal.^ 

On these it is not necessary to dwell, nor to trace their 
history down to the present time. Shortly it may be said 
that these great offices became hereditary and honorary,^ and 
then were duplicated in order that their work might be done. 
The Lord Great Chamberlain survives, as does the Earl 
Marshal, the head of the College of Arms. The Lord Great 
Chamberlain has the charge of the King’s Palace at West- 
minster, and retains authority over the buildings of both 
Houses of Parhament when the Houses are not sitting.^ Both 
officers discharge certain honorary duties at a coronation.® 

A Lord High Steward is appointed for the purpose of pre- 
siding at the trial of a peer for treason or felony, and formerly 
was appointed also for the ceremonial of a coronation. 

But there is a Lord Steward, as also a Lord Chamberlain 
and a Master of the Horse ; they have functions in the King’s 
Household at the present day, and the Lord Chamberlain is 
also a censor of plays, and of theatrical management. These 
were, as we have seen, Cabinet offices in the last century, 
before 1782, and until 1924 they were still political offices 
in so far as they changed hands, with other places in the 
Household, on a change of government.® Since Mr. Mac- 

^ Stubbs, Const. Hist. i. 343. ^ Ibid. i. 354. ® Ibid. i. 345. 

^ See Journal of Speaker Denison, p. 215, and Eeport on the Presence of 
the Sovereign in Parliament, 1901. 

" But in 1902 the Lord Great Chamberlain was not assigned duties in 
this regard; A. Fitzroy, Memoirs, i. 54, 71, 76. 

® These offices were (Todd, Pari. Govt. ii. 163, 164): 

The Lord Steward of the House- The Captain of the Gentlemen at 
hold. Arms. 

The Lord Chamberlain. The Captain of the Yeomen of the 

The Vice-Chamberlain. Guard. 

The Master of the Horse. The Master of the Buckhounds. 

The Treasurer of the Household. The Chief Equerry. 

The Controller of the House- The Clerk Marshal, 
hold. The Lords in Waiting. 
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Donald^s Govermnent in 1924 most of these offices have been 
left in the King’s hands. Three offices, those of Vice-Chamber- 
lain, Treasurer, and Controller of the Household, are still held 
by members of the House of Commons who, together with 
the Junior Lords of the Treasury, act as Whips for the 
Government of the day, and four Lords in Waiting change 
with the Ministry. 

The Chamberlain, however, needs a fuller notice. This 
officer was originally responsible for the administration of the 
Royal Household. His office was therefore one of financial 
importance. Of this indications are afforded in the fact that 
in Saxon times the words hordere or thesaumrius were syno- 
nyms for the Chamberlain in the fact that some portions of 
the Norman King’s revenues were not paid into the Ex- 
chequer but in camera regis f in the frequent and elaborate 
ordinances for the regulation of the Royal Household ; in the 
constant demand of the medieval Parliaments that ‘the King 
should live of his own’, that the Chamberlain among other 
officers of State should be nominated in Parliament. 

So when the office became hereditary and titular there was 
need of a real minister to do its work ; this was the King’s 
Chamberlain, represented at the Exchequer by two earner arii. 
The duties of these Chamberlains of the Exchequer became 
merely formal after the reign of Henry VII, but the King’s 
Chamberlain retained his importance. 

He was not merely concerned with the economy of the 
King’s Household ; he was a medium of communication be- 
tween King and Council, and occasionally endorsed petitions 
which the Eung had signed, or carried them with his instruc- 
tions to the Secretary of State.^ In the Statute of Precedency 
he ranks above the Edng’s secretaries.^ 

As late as the reigns of WiUiam III and Anne the office 
was filled by statesmen of the first rank, by Shrewsbury and 
Sunderland in the reign of William, by Shrewsbury in the 

^ Kemble, Saxons in England, ii, c. 3. 

^ Report on Public Income and Expenditure, 1869, p. 341. Cf. Tanner, 
Tudor Const. Doc., pp. 621, 622, as to the usage under Henry VII and 
Henry VIH, and for early history. Tout, Chapters, iv, 227-348. 

® Nicolas, vi, pp. ccxiv, ccxxiii,* Ordinance of 1443. See Baldwin, The 
King's Council, pp. 157, 284. 

^ 31 Hen. VIH, c. 10, a. 4. 
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reign of Anne. But from this time forth, although the office 
was long regarded as one of Cabinet rank, it ceased to be 
held by persons of such pohtical eminence. 


§ 2. The Political Offices 

In the management of the King’s Household we find the 
beginning of the departments of government. But, as the 
business of the kingdom increases, the keeper of the treasure, 
which is expended on national purposes, becomes an official 
distinct from the Chamberlain and Steward, who receive and 
expend the funds by which theBoyalHousehold is maintained. 
The secretarial business is transacted by the chief of the royal 
chaplains, who in the reign of Edward the Confessor becomes 
the Chancellor. The Saxon King seems to have needed a 
a great officer to act as his deputy or representative, and the 
Norman King of necessity appointed some one to act on 
his behalf when he was absent in France. Hence arises the 
Justiciar, whose name indicates the constant unresting acti- 
vity of the Norman Kings in enforcing the justice of their 
courts, and in asserting their peace as against the justice and 
the peace of locahties and great lords of lands. Thus side by 
side with the officers of the King’s Household arise officers 
for the conduct of national business. These fall at first into 
three groups: the administration of the Bang’s justice and 
maintenance of the King’s peace ; the account, receipt, and 
issue of the King’s treasure ; the communication of the King’s 
will expressed individually or in Council. 

Throughout the greater part of our history the only 
organized department for the defence of the nation is the 
Admiralty ; feudahsm, and the institutions which grew out 
of feudahsm, suppHed the place of an organized mihtary 
system for offence and defence; the War Office has grown 
up as Parhament slowly recognized the need of a standing 
army, and the Bong as slowly surrendered his prerogatives 
in respect of mihtary command. The union with Scotland, 
the union, now in part dissolved, with Ireland, the growth 
of the Colonies and protectorates, and the acquisition of 
India, have created new needs for organized administration, 
while the increased activity of the State has estabhshed 
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central control over trade, over local government, over 
education, mining, transport, and agriculture. 

We propose in this chapter to deal with the history and 
constitution of these various departments, leaving to a sepa- 
rate chapter the administration of justice and the constitution 
of the Courts, and dealing briefly with some departments, 
which must be further discussed later. 

It is impossible to arrange the subject-matter on any logical 
basis which also would be convenient to follow. Some func- 
tions are of primary importance, the original executive 
functions of maintaining internal order and external defence ; 
others are regulative^ being concerned with the promotion 
actively of social and economic welfare. 

This division, however, is not exhaustive, nor is the distinc- 
tion always easy to substantiate. It seems better to treat 
these offices historically, and to group them according to their 
origin. Regarded thus they fall into four groups. 

(1) Two great offices, both of high antiquity, are now 
always placed in commission, the office of Lord High Trea- 
surer and that of Lord High Admiral. 

(2) The Secretariat in a wide sense includes all those 
offices which take their origin in the custody of the royal seals 
and the formal communication of the King’s pleasure. The 
Chancellor, the Lord Privy Seal, and the Secretaries of State 
faU into this group. 

(3) In the next group we must place the Privy Council — 
for many purposes the formal executive of the country — and 
aU those Boards which once were Committees of the Council, 
and which still, by their statutory composition, though not 
in practice, consist of a number of great officers of State with 
a President who is, for all purposes of administration, the 
Board. 

(4) There remain the ministries which either never were, or 
have ceased in any sense to be. Committees of the Council. 

It will be necessary to take the Privy Council apart from 
the various Boards which have grown out of its Committees, 
because the Privy Council is for many purposes the formal 
executive of the country. But, with the exception of the 
Privy Council, we will take the departments, or groups into 
which they faU, in the nearest possible approach to their 
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historical order, dealing first with the Chancery, the Pri^ 
Seal, and the Secretariat: then with the Treasury, the Ad- 
miralty, the Boards which have sprung from the Privy Coun- 
cil, and the ministries. There will still remain some offices 
which cannot he grouped, of which that of the Chancellor of 
the Duchy of Lancaster is politically the most important. 

II. THE PRIVY COUNCIL 

Here we are concerned only with the functions of the Privy 
Council as a formal medium for expressing the royal pleasure 
in certain matters of executive government. 

Some matters are of a formal character. The entire Council 
was summoned to receive Queen Victoria’s announcement of 
her intended marriage; it is summoned to acclaim a new 
sovereign ; in the Council persons are admitted to its member- 
ship or to the offices of State. It is in the Council that a 
minister takes the official oath, kisses the King’s hands, and 
receives the insignia of his office ; that a bishop does homage 
for the temporalities of his see ; that the sheriffs of counties 
for the current year are chosen. 

Other matters are dealt with either by Order in Council 
or by Proclamation passed in virtue of the prerogative of 
the Crown, or under Statute. 

The mrdtifarious character of the Orders in Council made 
under statutory powers or the prerogative may be seen by 
a reference to the annual volume of Statutory Rules and 
Orders. Some effect departmental legislation of a very im- 
portant character. They are the instruments of government 
for Crown Colonies,^ newly settled countries and protec- 
torates they confirm or disallow the Acts of colonial legisla- 
tures ; they give effect to treaties, deal with the application 
to mandated territories of preferential customs duties, con- 
trol air navigation, grant charters to companies or municipal 
bodies, or regulate the business of departments,^ or the con- 
trol of ahens. 

^ See p, 62, ante. 

^ These may be prerogative Orders as for Ceylon or Malta, or statutory 
as for British Guiana under the British Guiana Act, 1928. 

® These are statutory under the Foreign Jurisdiction Act, 1890. 

^ These are prerogative Orders. 

3042 


Y 
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In sucIl cases the Council usually acts at the instance and 
on the responsibihty of a department/ the Colonial Office, 
the Foreign Office, the Board of Trade, the Treasury, or 
the Home Office. When a petition is addressed to the Crown 
for the grant of a charter, the matter is referred to a Com- 
mittee of the Privy Council for advice. Another Committee 
confirms the Statutes of Universities. It is only thus, 
through the agency of Committees, that the consultative 
functions of the Council survive. In other cases in which the 
Council may he left to act on its own responsibility it can 
consult the law officers of the Crown. The modes of sum- 
mons to meetings of the Council and of Committees have 
been set forth earfier : the persons summoned — not less than 
four — ^need not consist entirely of Cabinet Ministers, nor is 
it necessary that more than three should be present.^ The 
Orders of the Council are authenticated by the signature of 
the Clerk, and are duly sealed with the Seal of the Council.^ 

The President of the Council is appointed by a declaration 
made in Council by the King. He is an officer of the highest 
dignity. In the House of Lords he ranks next after the 
Chancellor and Treasurer, and this was his position in the 
Council. He now, by a custom the commencement of which 
is not certain, takes the first place at the council table on the 
Kang’s right hand. 

We may note the constant tendency of the business of the 
Privy Coimcil to pass into the hands of specially constituted 
departments of government. Much of the work which is now 
done entirely by the Secretary of State for Foreign Affairs 
was formerly dealt with by a Committee of the Lords of the 
Council. The Colordal Office performs the functions of a 
quasi-committee of Council, the Lords of Trade (1696-1782). 
The statutory duties of the Board of Trade are discharged, 
not by the still surviving Committee of Council for Trade and 
Plantations, but by the President and Secretary of the Board. 

^ See Commons Papers for 1854, vol. xxvii, p. 221: Reports from Com- 
missioners [1715]. 

^ When business of special importance has to be approved it is usual to 
secure the presence of the minister responsible. Similarly the Archbishop 
of Canterbury is summoned when Orders on church matters are passed; 
A. Fitzroy, Memoirs, ii. 633. 

^ It dates from 1556; Labaree and Moody, JE.JS.B. xhii. 190-202. 
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The duties of the Council in regard to public health passed 
to the Local Government Board; in regard to agriculture 
to the more recently constituted Board of Agriculture,^ and 
both these Boards are now single Ministries. Until 1899 there 
was a Committee of Council for Education, but this, too, is 
now superseded by a Board.^ This transposition of business 
has gone on ever since the Council, in its entirety, ceased to 
be a consultative and became a purely executive body. The 
process began with the development of the various Secretary- 
ships of State, and we see it continuing in the constitution 
of the modern Boards, and their replacement by Ministries. 

Another point to note is the immense importance of the 
business which may be transacted in the Council without 
discussion, and with no opportunity of question in Parha- 
ment, at the instance of the Cabinet or of a department. 
Some of these matters might attract the attention of Parlia- 
ment, though not till their effects could no longer be cancelled 
or undone. Of others Parhament would hardly take heed. 
The redistribution of duties in the War Office or A dmir alty 
determines the channels through which skilled advice may 
reach the Secretary of State or the First Lord in the busi- 
ness of his department ; the extension of the powers of 
the High Commissioner in South Africa amoimted to an 
assumption of sovereign rights over a vast territory,^ but 
the discussion on such action of the executive may be nearly 
nominal.^ Again the House of Lords may be precluded from 
intervention by use of a statutory power as in the case of the 
abohtion of purchase of army commissions,® or the grant 
under prerogative power of responsible government to the 
Transvaal and Orange River Colonies.® No doubt this is 
desirable in the interests of good government. The executive 
could not transact its business if every action depended on 
the approval of irresponsible politicians, and the collective 

^ From 1883 to 1889 there was a Commibtee of the Council for Agriculture. 
Pari. Deb., 3rd Ser. cccxxxvi. 1768. 

^ 62 & 63 Viet. c. 33. Scottish educational matters are still formally 
regulated by minutes of the nominal Privy Council Committee on Educa- 
tion. On the work of the Privy Council department in respect of export 
trad© licences in 1914-15 see A. Fitzroy, Memoirs, ii. 813 f. 

^ Order in Council, 9 May 1891. 

Order in Council, 21 Feb. 1888: Pari. Deb., 3rd Ser. eccxxii. 253. 

May, Const. Hist. hi. 273, 276, 277. ^ Ibid. hi. 334, 335. 
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House of Commons is well advised if it leaves to the executive 
the responsibility in their inception for measures for the 
results of which a government must ultimately render an 
account to the country. But there is need for control, as will 
later be shown.^ 

The Lord President is also responsible for the work of the 
Imperial Mineral Resources Bureau and the Medical Research 
Council, and remains responsible for the work of the former 
Committee of the Council for Scientific and Industrial 
Research.^ 

The Privy Council is one of the channels through which 
the pleasure of the Crown is expressed, but there are indi- 
vidual departments of government which exist or have existed 
for the same purpose. These are the Chancery, the office of 
the Privy Seal, and the Secretariat, 


III. THE CHANCERY AND THE SECRETARIAT 
§ 1. The Chancellor 

The great office of Chancellor dates back in our history to 
the reign of Edward the Confessor. He was the chief of the 
Bong’s secretaries, the chief of the King’s chaplains, and 
custodian of the royal seal. Hence the appointment is still 
made by the King delivering the seal to the Chancellor and 
addressing him by that title. Edward the Confessor was the 
first Edng who used the Norman practice of seahng, instead 
of signing, documents to which he was a party, and the 
Chancellor is thus specially associated with the seal, though 
it is probable that earlier kings than Edward had employed 
one officer as chief of their secretarial and chapel staff Thus 
at the Norman Conquest the Chancery was principally a 
bureau of the charters. 

All three functions combined to increase the Chancellor’s 
importance. As Secretary he enjoyed the King’s confidence 
in secular matters ; as Chaplain he advised the Eang in mat- 

^ See pp. 247 S., post. ^ See Commons Debates, cxxxi. 631. 

^ Stubbs, Const. Hist. i. 352. The derivation of the name is there traced 
to the cancelli or screen, behind which the secretary’s business was con- 
ducted, not to the jesting explanation of John of Sahsbury, ‘Hie est qui 
regni leges cancellat iniquas.’ 
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ters of conscience ; as Keeper of the SeaP he was necessary to 
all outward and formal expressions of the royal will. In the 
reign of Henry II he ranked next in dignity after the Justiciar, 
whose disappearance after 1232 furthered his advancement, 
and was present at aU Councils of the King. 

In the reign of Edward I the Chancellor begins to appear 
in the three characters in which we now know him : as a great 
pohtical officer, as the head of a department for the issue of 
writs and the custody of documents in which the Kdng’s 
interest is concerned, as the administrator of the King’s grace. 

He was a prominent member of the King’s Council, where 
as a learned lawyer his opinion would carry weight ; in the 
fourteenth century the Chancery became the principal organ 
of the Council in administrative as weU as judicial business. 
His original staff in the Chancery consisted of certain clerks 
whose duty it was to hear complaints and afford remedy by 
writ, and six others who were busied in engrossing writs. The 
formation of the three Common Law Courts doubtless re- 
moved from the Curia or the Council much judicial business 
in which the Chancellor had taken part, but he was brought 
into contact with the administration of justice as head of the 
department whence writs were issued, the officina brevium,^ 
though in 1254 Parhament Limited this power.^ 

To the Chancellor, who acted with the Council, or some 
part of it, were also specially referred petitions the response 
to which involved the use of the seal ; in common with the 
justices he was required to overlook all petitions, and deter- 
mine what could and what could not be answered without 
reference to the King’s grace. These latter the Chancellor 
and other chief ministers were directed to take to the King 
this function, however, was mainly ministerial. 

But under Edward III matters came to be definitely com- 
mitted to the Chancellor for decision,® as an alternative to 
the King in Council or the justices, and matters of grace 
were assigned to him or the Keeper of the Privy Seal.® From 

^ Tor the history of the Great Seal, see Nicolas, Proceedings of the Privy 
Council, vi, pp. cli f. ; Maxwell-Lyi;©, Historical Notes on the Use of the Great 
Seal of England (1926). 

^ Baldwin, The King's Council, p. 238 f. ® 13 Ed. I, c. 24. 

^ Ordinance of 1280; Baldwin, p. 246 f. ® Baldwin, pp. 254 ff. 

** 22 Ed. Ill, Ordinance ; Sir T. D. Hardy, Intr. to Close Rolls, p. xxviii. 
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this point there begins to develop that body of rules — supple- 
menting the deficiencies or correcting the harshness of the 
Common Law — which we call Equity. 

It is with the formation and development of the rules of 
Equity that we commonly associate the history of the Chan- 
cellor’s office. But the Chancellor as judge separates from 
the Council in the fifteenth century and forms part of the 
history of the Courts. His equitable jurisdiction, thus created, 
dissociated itself by degrees from other jurisdictions spring- 
ing from the high office which had made him ‘ great ahke in 
Curia and Exchequer’. Eor some time, as appears from the 
Calendar of Proceedings in Chancery, he was called on to 
deal with cases of violence and oppression,^ such as more 
often came before the collective Privy Council f and though 
he gradually dropped such cases, leaving them to the Council 
or to the Star Chamber, the tradition lingered late.^ 

It was doubtless because the Chancellor was the member 
of the Council to whom matters of grace were habitually 
referred, that the petition of right, the remedy possessed by 
the subject against the Sovereign, went through its earhest 
stages in the Chancery. The procedure in respect of this 
remedy was changed in 1860 .^ 

Again, as having once been a member of the Curia and a 
baron of the Exchequer, he had some powers in common 
with the judges of the Common Law Courts.^ He issued writs 

^ For statutory jurisdiction of this kind, see 20 Ed. Ill, c. 6 ; 36 Ed. Ill, 
c. 9. 

^ The following illustrate the text : 

William Midylton v. John of Cotyngham. Defendant assaulted and 
attempted to murder the plaintiff in Waughen Church in 'Holdemess, and 
still lies in wait for him, so that he durst not abide in the country ; Calendar 
of Proceedings in Chancery, i. p. xx. 

Robert Burton, Cleric v. Walter Yerburgh and William Hert. Bill filed 
against defendants (followers of Wyclyff) on account of various outrages 
against the plaintiff, in consequence of his opposition to the doctrines of 
Wyclyff; Calendar, i, p. xxv temp. Henry VI, and see p. cxxviii temp. 
Henry VIII. 

^ Lord Campbell, writing in 1843, says, ‘Anciently the Chancellor took 
cognizance of riots and conspiracies, upon applications for surety of the 
peace: but this criminal jurisdiction has been long obsolete, although 
articles of the peace still may be, and sometimes are, exhibited before him.’ 
Lives of the Chancellors, i. 14. 

^ 23 & 24 Viet, c, 34. 

® Spence, Equitable Jurisdiction^ i. 336; Maitland, Equity, pp. 4 ff. 
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of Habeas Corpus, doing this in vacation as well as term, for 
the Chancery was always open, and writs of Prohibition to 
keep inferior Courts within their jurisdiction. 

Again, the Chancellor acted judicially in the exercise of 
certain prerogatives of the Crown, its prerogative as to trade 
in matters of bankruptcy, its prerogative in respect of the 
persons and estates of idiots and lunatics, and the custody of 
infants. The jurisdiction in these matters is now governed 
almost entirely by Statute.^ It remains to consider the official 
duties of the Chancellor.^ 

He is responsible for recommending to the Crown the 
appointment of the judges of the High Court, for the placing 
of names on the Commission of the Peace, and for their 
removal in case of need, acting usually, though not neces- 
sarily, on the advice of the Lord Lieutenant in the case of 
the county magistrates. In their case, although he does not 
expressly take the pleasure of the Crown, he acts as the ex- 
ponent of the royal will ; it would be possible, though it would 
be unusual, for directions to come to the Chancellor through a 
Secretary of State for the insertion or removal of a name on 
the Commission.^ He is also responsible for the removal in 
case of need of coroners. 

In the appointment and removal of County Court Judges, 
or the presentation to Crown livings valued in the books of 
Henry VIII at £20 or less, he is not expected to take the 
King’s pleasure. In the first case by Statute,^ in the second 
by custom,^ he acts independently of the Crown.® 

Besides his duties as a judge, and his responsibility for 
many judicial and some ecclesiastical appointments, the 

^ The Chancellor in entrusted by sign manual warrant with the care and 
custody of lunatics, 53 Viet. c. 108 (Lunacy Act, 1890); for the form of 
warrant, see Campbell, of the Chancellors^ i. 15. The wardship of infants 

and care of their estates is reserved to the Chancery Division of the High 
Court by the Judicature Act, 1873, s. 34, repeated by 15 & 16 Geo. V, c. 49, 
s. 56. Bankruptcy is dealt with under the Bankruptcy Act of 1914 by the 
High Court and County Courts. 

^ For his duties in the House of Lords, see vol. i, p. 241. 

^ Harrison v. Bush (1855), 5 E. & B. 344, at p. 351. 

^ 51 & 52 Viet. c. 43. 

® Blackstone (ed. J. Chitty, 1826), iii. 48 and note; Campbell, i, 18. 

° The second case is more especially noticeable because, when the Prime 
Minister presents to Crown livings of greater value, he takes the King’s 
pleasure before the appointment is made ; Pari. Deh., 3rd Ser. ebeix. 1919. 
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Chancellor is the head of the office in which his first duties 
began. The Crown Office in Chancery is no longer the officina 
brevium, the place where new rights of action were created as 
new writs were devised. The inventive powers of the clerks 
in Chancery failed to keep pace with the requirements of 
suitors ; Equity and fictions had superseded the original writs 
long before the modern simplifications of procedure. But it 
is in the Crown Office in Chancery that the Great Seal is, for 
most purposes, affixed.^ At the head of the permanent staff 
in this department is the Clerk of the Crown in Chancery, 
who holds an office of great dignity and antiquity. The duties 
and emoluments of this office were stated and defined as long 
ago as the twenty-second year of Edward III. The Clerk of 
the Crown may claim to be 'the first esquire and first clerk 
of England ’.2 He is appointed by sign manual warrant, and 
he takes a part in many important acts of the State. From 
his office issue writs for election of members to serve in the 
House of Commons; he receives and makes a list of the 
returns; when the royal assent is to be given to Bills in 
Parhament he attends in the House of Lords to read the BiUs, 
and the Clerk of the Parliament gives the royal answer ; when 
Sheriffs are to be chosen, as described later, he attends in the 
Court with the list of justices of the peace and notes who are 
named. His name written or printed at the end of documents 
to which the Great Seal is affixed authenticates the fact that 
the sealing has taken place on due warrant.^ 

Some few important matters, such as powers to treat, and 
ratifications,^ do not pass through this office, but the Chan- 
cellor is directly responsible in aU cases for the use of the 
Great Seal,® the ultimate expression of the will of the Sove- 
reign. On the demise of the Crown the old seal is used until 
the new sovereign orders otherwise f then the old seal becomes 
the Chancellor’s property. 

The Chancellor is, and always has been, a member of the 

^ The duties of the Petty Bag Ofi&ce are now transfeired to the Crown 
Of&ce, 37 & 38 Viet. c. 81. ^ Crown Office MS. ® 47 & 48 Viet. c. 29. 

^ Treaties and ratifications were at one time prepared and enrolled in the 
Chancery. This practice was uniform till 1624; Thomas, Hist, of Public 
Departments^ p. 33. 

® See 37 & 38 Viet. c. 81 ; 40 & 41 Viet. c. 41 ; 53 & 54 Viet. c. 2. See 
p. 67 above. 6 g ^ ^ 9 ^ 
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Privy Council, and of the Cabinet, not as of right, but because 
his duties as holder of the Great Seal make him a necessary 
party to the innermost Councils of the Crown. His political 
and judicial duties do not necessarily come into conflict, 
because he is not concerned with the administration of the 
criminal law, and so is not liable to preside in Court over 
prosecutions which he has advised in the Cabinet. But the 
position is anomalous, and it has often been suggested that 
the political functions of the office should be transferred to 
a Minister of Justice. 

There remain but a few points connected with the office : 

(1) The Chancellor is Chancellor of that part of the United 
Kingdom called Great Britain,^ and the Act of Union with 
Scotland provides that there should be but one Great Seal 
for the two kingdoms. There was a Lord Chancellor for Ire- 
land, but the Great Seal, though it existed in dupbcate for 
Irish use, was the Great Seal of the United Kingdom. ^ There 
are now separate Great Seals for Northern Ireland and the 
Irish Free State. 

(2) The office is not subjected in law to any condition as 
to legal standing but apparently is subject to a rehgious dis- 
ability. The Test AcU required that every one who held an 
office, civil or military, under the Crown, should not merely 
receive the sacrament after the ritual of the Church of 
England, but should take the oath abjuring the doctrine of 
transub st antiation . 

The requirement as to taking the sacrament was removed 
in 1828,^ and the Roman Catholic Relief Act, 1829,^ altered 
the form of oath required, whether for a seat in Parhament or 
for entry upon a civil or military office, making it acceptable 
to a Roman Catholic. But it was provided that neither the 
Chancellor of Great Britain nor the Lord Keeper, nor Lords 
Commissioners of the Great Seal, should be reheved from any 
requirements to which they were at the time subject. The 
Statute Law Revision Act, 1863, has wholly repealed the Test 
Act of Charles II, and the Test Abolition Act, 1867, takes 

1 47 & 48 Viet. c. 30, s. 4; 52 & 53 Viet. c. 63, s. 12 (1). 

^ See, as to the title of the Lord Chancellor, McQueen, House of Lords 
and Privy Council, p. 20; 13 G-eo. V, sess. 2, c. 2, s. 2 (4); Quekett, Const, 
of Northern Ireland, ii. 68, 76, 223. ^ 25 Car. II, c. 2. 

^ 9 Geo. IV, c. 17. ® 10 Geo. IV, c. 7. 

3042 
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away the requirement of the oath against transubstantiation ; 
but it is still held that the exception introduced into the 
Catholic Relief Act disables a Roman Catholic for the offices 
therein mentioned.^ So also a Jew is presumably ineligible.^ 

(3) The office of Lord Keeper of the Great Seal originated, 
as it would seem, in the practice of entrusting the Seal 
temporarily to an officer of State during a vacancy in the 
Chancellorship, sometimes with limited powers, or a lower 
rank. This developed into more permanent appointments, 
in which the Lord Keeper held office during the King’s 
pleasure. He often was not a peer, but he is by Statute en- 
titled to the ‘like place, pre-eminence, jurisdiction, execution 
of laws, and aU other customs, commodities, and advantages 
as the Lord Chancellor. The last Lord Keeper was Sir Robert 
Henley afterwards Lord Northington,^ who was made Chan- 
cellor on the accession of George III. 

(4) It is sometimes desirable to appoint by commission 
under the Great Seal certain persons to execute the office of 
Lord Chancellor. Their powers are declared by Statute to be 
in all respects such as the Lord Chancellor or Lord Keeper 
enjoys, but their rank is not the same. If peers, they take 
their place according to their peerage. If commoners,^ they 
take place after the peers and the Speaker of the House of 
Commons. 

§ 2, The Lord Privy Seal 

The office of Lord Privy Seal is conferred by delivery of the 
Seal and by Letters Patent, and is held, sometimes without 
emolument,® by a member of the Cabinet ; but its duties are 
historical ; having long ceased to be more than formal, they 
were abohshed in the year 1884. 

^ See debate in House of Commons, 4 Feb. 1891; Pari. Deb., 3rd Ser. 
cccxlix. 1734. 9 & 10 Viet. c. 59 leaves the issue open. 

® 5 Eliz. c. 18. Cf. 52 & 53 Viet. c. 63, s. 12 (1). 

^ Campbell, Lives of the ChancellorSy i. 21; v. 186, 199. 

® Though the Lord Chancellor need not be, he is regularly created a peer ; 
see vol. i: Parliament, 242. 

® In 1705 the office was conferred upon the Duke of Newcastle by Letters 
Patent, with a salary of £365 per annum, and at the same time an order was 
made under the Privy Seal to the Treasurer of the Exchequer to pay to 
the Lord Privy Seal, during the Duke of Newcastle’s tenure of the office, 
£4 a day in Heu of ‘the dyet of 16 dishes of meat’ to which that officer had 
previously been entitled. 8t. P. Home Office, Precedents, vol. i, pp. 15, 16. 
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The authority of the Privy Seal was formerly needed mainly 
for two purposes, the issue of money from the Exchequer, 
and the affixing of the Great Seal to Letters Patent, for it 
had been the desire of medieval Councils and Parhaments to 
secure adequate responsibility for the issue of pubhc money, 
or for the action of the Eang in matters of State. 

The need of the Privy Seal as the warrant for passing 
Letters Patent under the Great Seal was made a rule of the 
Privy Council of Henry VI, and was enforced by Statute in 
1535.1 

The need of this Seal for the issue of pubhc money is thus 
stated by Coke : 

‘Every warrant of the Queen herself to issue her Treasure is 
not sufficient; for the Queen’s warrant by word of mouth or, 
which is more, her warrant in writing under her privy signet is 
not sufficient. But the warrant which is sufficient to issue the 
King’s Treasure ought to be under the Great or Privy Seal.’^ 

The Great Seal Act, 1884,^ provided that ‘it shah not be 
necessary that any instrument shall after the passing of this 
Act be passed under the Privy Seal’ ; and, though the clause 
has been repealed by the Statute Law Revision Act, 1898, 
modern enactments as to the use of the Great Seal and the 
issue of public money have superseded the employment of 
the Privy Seal for any purpose to which it could lawfully be 
apphed. 

Yet the office exists, and its history is a long one. 'A fit 
clerk to keep the Privy Seal ’ was one of the officers who by 
the ordinances of 1311 was to be chosen by the Bang with 
the counsel and consent of the baronage. In the reign of 
Edward III the keeper of the Privy Seal is a member of the 
King’s Council: in the first Parhament of Richard II the 
Commons desire to control his appointment. The office was 
regarded with jealousy because of the frequent use of letters 
imder Privy Seal as part of the procedure of the Council in 
its judicial work to interfere with the ordinary course of law. 

From the middle of the sixteenth century the office has 
been held by statesmen of the first rank. Among the most 

^27 Hen. VIII, c. 11, and Bee p. 68, supra. Cf. Baldwin, Th& King's 
Council, pp. 255 ff - ; Tout, Chapters, iii. 69 ff.; v. 1 ff. 

2 11 Co. Rep. 92. M7 & 48 Viet. c. 30, .s. 3. 
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interesting figures in the list of Lords Privy Seal are Thomas 
Cromwell (1536) ; Dr. Robinson (1711), who was at the same 
time Bishop of Bristol and Plenipotentiary for concluding the 
Treaty of Utrecht ; and Lord Chatham, who held the office 
as Prime Minister in 1766. The office was assumed by Lord 
Salisbury in 1900, after he had retired from the Foreign Office, 
and held by him until his resignation in 1902 ; it was then 
held for a short time by Mr. Balfour ; from 1924 to 1929 the 
leader of the House of Lords held this office. It is sometimes 
held by a minister deputed for special work ; thus Mr. Thomas 
in 1929 when engaged in counteracting unemployment, and 
in 1932 Mr. Eden was given it to act for the Foreign Office 
especially in matters concerned with League of Nations ques- 
tions. In his case, however, the usual practice, by which the 
office is held together with a seat in the Cabinet, was not 
followed. 


§ 3. The Secretabies of State 

His Majesty’s Principal Secretaries of State, now eight in 
number, are the chief means of communication between the 
subject and the King. Peers of Parhament are Councillors 
of the Crown, and have a right of access to the person of 
the Sovereign. Privy Councillors are the sworn advisers of 
the King, and as such may individually or collectively offer 
counsel for which they must hold themselves responsible to 
Parhament. But outside of these is the mass of the King’s 
subjects who can only address the Crown in Council or the 
Crown in person, and in the latter case the only approach to 
the Crown is through a Secretary of State. A department 
of government may be reached by direct communication : an 
aggrieved soldier, airman, or sailor may complain to the War 
Office, Air Ministry, or to the Admiralty; a Civil servant 
whose emoluments do not correspond with his estimate of 
his deserts may address the Lords of the Treasury, but no 
communication can be made to the Sovereign save through 
the intervention of a Secretary of State: nor with a few 
exceptions can any authentic communication be made by 
the Sovereign that is not countersigned by a Secretary of 
State. 

The Secretaries of State are not merely the channels of 
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communication between subject and Sovereign. Each is the 
head of an important department of government, and in that 
department is invested with statutory powers, or administers 
certain prerogatives of the Crown, for the exercise of which 
he is responsible to Parliament. Of these powers it will be 
proper to speak hereafter in dealing with the special depart- 
ments of these officers. It is enough here to trace the origin 
of the duties of the office of Secretary of State and the assign- 
ment to it of duties which necessitate the existence of eight 
principal Secretaries of State. 

Development of the Office 

We first hear of the King’s Secretary in the reign of Henry 
III. The duties of a Secretary had doubtless in earlier times 
been discharged by the Chancellor and his staff : but adminis- 
trative business increased — ^the severance of the Chancery 
from the Exchequer at the end of the twelfth century indi- 
cates the increasing importance of both departments — and 
the King’s Clerk or Secretary became an officer distinct from 
the clerks or chaplains who had acted under the Chancellor. 
The seal used by him was at first the Privy Seal, but that 
gradually passed as an official seal into the custody of a great 
officer of state, and the Secretary used another private seal, 
the Signet. The process seems to have been complete by the 
time of Richard II.^ 

The office was at first a part of the royal household. Its 
holder might be a man of character and capacity, fit to be 
a member of the King’s Council, or to be sent as an envoy to 
foreign powers. Such were the Secretaries of Henry III and 
Edward I. Or he might be an inferior officer of the household, 
and such seems to have been the position of the Secretary of 
Edward III, who ranked in place and emolument with the 
surgeon and the clerks of the kitchen.^ 

In 1433 two Secretaries were appointed, one by the dehvery 
of the King’s Signet, the other by patent.^ A second Secre- 
tary had become necessary for the transaction of the King’s 
business in France. 

^ Tanner, Tudor Const. Doc., pp. 202-4 ; L. B. Dibben, E.H.B. xxv. 430 ff. ; 
Tout, Chapters j v. 161 fE. 

^ Ordinances for the Royal Household, pp. 10, 32, 162. 

® Nicolas, Proceedings of the Privy Council, vi, p. cviii. 
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In 1443 an Ordinance or Order in Council made various 
rules to ensure the responsibility of the Council and officers 
of the King for answers given or grants made in response to 
petitions. Lords of the Council who promoted a petition were 
required to sign it : if the petition dealt with matters of grace, 
it was to be laid before the King thus endorsed : if he assented 
to it he was to sign it, or order the Chamberlain to do so, or 
to take it with his commands to the Secretary : if the answer 
involved a grant, the bill which contained the petition was 
to be delivered to the Secretary to prepare letters which, 
sealed with the Signet, should be authority for affixing the 
Privy Seal : and this in its turn authorized the confirmation 
of the grant by letters under the Great Seal.^ Here we find 
the Secretary in a position of recognized responsibihty for 
the expression of the King’s wiU. And soon after, in 1476, 
a newly appointed Secretary is described as 'Pirst and Princi- 
pal Secretary’, not, as it would seem, to denote a difference 
in the rank of the two Secretaries, but to mark the responsible 
character of the office, as distinct from that of a mere clerk 
or amanuensis,^ or his superiority over his own staff. 

The reign of Henry VIII marks an important advance in 
the position of the Principal Secretary.^ The responsibility 
for the use of the Signet, indicated by the Ordinance of 1443, 
is confirmed by Statute.^ The Secretaries are still members 
of the King’s Household, but they rank next to the greater 
household officers,^ and in Parliament® and Council they have 
their place assigned by Statute. The Secretary, if a baron, 
is to sit above all other barons; if a bishop, above all other 
bishops ; if not a peer he is to sit on the uppermost form or 
woolsack of the House. 

Yet they hved in extreme discomfort. In 1545 Sir W. 
Paget, one of the Secretaries and then ambassador in Prance, 
wrote to the other Secretary to beg that his lodging might 

^ Nicolas, Proceedings of the Privy Council, vi, p. clxxxviii; and see 
p. 68, ante. ^ Ibid., p. cviii. 

^ Thus one Secretary from 1509 to 1516 was the Bishop of Durham. 

^ 27 Hen. VHI, c. 11. 

® Ordinances for the Royal Household, p, 162. 

® 31 Hen. VHI, c. 10; Stubbs, Const. Hist. iii. 471, 472. The presence of 
the Secretary, though a commoner, and of the judges, shows how the House 
of Lords, in the sixteenth century, did double duty as the Magnum Con- 
cilium and as a House of Parliament. Cf. p. 75, ante. 
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be changed for the better. 'You know that the chambre 
over the gate will scant rese3we my bedde and a table to 
write at for myself. The study you know is not mete to be 
trampled in for diseasing his Majesty. I must nedes have 
a place to kepe my table in.’^ 

And yet not long before this pathetic complaint a warranty 
issued to Thomas Wriothesley and Ralph Sadler, in 1539, 
gave them 'the name and office of the King’s Majesty’s 
Principal Secretaries during his Highness’ pleasure’, required 
them to keep two Signets and a book of all warrants which 
passed under their hands, and placed them in Council next 
after the Vice -Chamberlain. They were both members of the 
Commons, but one was always to sit in the Upper House, 
and one in the Lower House, interchanging weeks, unless 
the King was present in the House of Lords, in which case 
both were to be there.^ 

The growing importance of the office is indicated not merely 
by the precedence given to the holders, but by the quality 
of the men who held it. Cromwell was for a short time Secre- 
tarjr to Henry VIII, and Sir William Cecil was Secretary to 
Ehzabeth from her accession until he was made Lord Trea- 
surer in 1571. After the reign of Henry VIII it would seem 
that the Secretary ceased to be an officer of the household, 
a fact attesting his growing status. He does not appear as 
an item in the household expenditure of Elizabeth, and in the 
reign of James I he was one of the few who might bring a 
servant with him to the King’s Court. ^ 

During the greater part of Ehzabeth’s reign there was but 
one Secretary, but at the close of it Sir Robert Cecil shared 
the duties with another, he being called 'Our Principal Secre- 
tary of Estate’, and the other, 'one of our Secretaries of 
Estate’ or 'second Secretary’.^ From this time, until the 
year 1794, it was the rule that there should be two Secretaries 
of State; the exceptions occurred in 1616, when there were 
three — ^from 1707 until 1746, when there was usually a third 

^ Thomas, Hist, of Public Departments^ p. 26; vol. i, p. xiii of State 
Papers^ 1830. 

^ Nicolas, vi, p. cxxiii, and see for the Warrant, vol. i, p. 623 of State 
PaperSy 1830. ^ Ordinances for the Boyal Householdy p. 304. 

^ For his description see Warrant, 17 May 1600; Calendar S.P. Dom., 
Eliz.y 1598-1601y p. 437. 
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Secretary for Scottish business — and from 1768 until 1782, 
when there was a third Secretary for Colonial business. 

At this point one may stop to consider the duties and 
powers of the Secretaries of State. From the reign of Henry 
VIII, certainly, they were the channel through which alone 
the Crown could be approached in home and foreign affairs, 
and the medium through which the pleasure of the Crown was 
expressed. 

Thus the Secretary of Henry VIII complains that the Lord 
Mayor of London has communicated with Wolsey on a matter 
of State without first addressing him in order that the King’s 
pleasure might be taken. ^ 

The rules made by Edward VI for the conduct of business 
in the Council make the Secretary the medium of communica- 
tion between the King and his Council or its Committees, a 
practice observed in the transmission of Cabinet minutes until 
comparatively recent times,^ 

Cecil in his treatise on The Dignity of a Secretary of Estate 
with the care and peril thereof, speaks of the Secretary’s liberty 
of negotiation at discretion, at home and abroad, without 
'authority or warrant (like other servants of princes) in dis- 
bursement, conference or commission, but the virtue and 
word of his Sovereign’. 

The duties of a Secretary are very clearly set out in a 
memorandum by Dr. John Herbert, who was second Secretary 
about the year 1600. They are a formidable fist. The Secre- 
tary was expected to possess a general knowledge of our rela- 
tions with foreign countries, of the affairs of Wales and of the 
state of Ireland, while he had charge of aU the Queen’s corre- 
spondence with foreign princes, and, as it would seem, of the 
preparation of business for the Council, including the assign- 
ment to the Council, the Star Chamber, and the Court of 
Requests of matters falling within their respective provinces.^ 

The Secretaries were members of the Privy Council, and 
after the Restoration they were members of that inner Council 
which prepared and settled the business to be brought before 
the larger body, the Privy Council, with whose consent and 

^ Nicolas, vi, p. csrviii. ^ Chrenville Gorresp. iii. 16 note. 

^ Protliero, Statutes and Constitutional Documents, p. 166; Tanner, Tudor 
Const. Doc., pp. 212, 217. 
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advice the King acted. But it was not until the Privy Council 
ceased to combine deliberative and executive functions that 
the office of Secretary of State assumed its present importance. 

Before this change took effect, a Secretary of State assisted 
at the private discussions of business to be brought before 
the Privy Council, he was a necessary instrument for carrying 
out the pleasure of the King, he might even be a personage 
whose opinion carried great weight, and yet he exercised little 
independent discretion in executive government. He was 
responsible directly to the King and the Council ; remotely to 
Parhament. The Tudors from their own force of character 
had given importance to the office. It was something to be 
the exponent of the wiU of one who always had a will of his 
own. But throughout the greater part of the seventeenth 
century we find no Secretary of the cahbre of Cromwell or 
Cecil, and in the reign of William III, although Shrewsbury, 
who held the office for some years, stood high in the con- 
fidence of the King and was a great figure in the State, it was 
always possible for a Secretary who was not of high rank to be 
regarded as a clerk. Sir William Trumbull resigned the office 
because, when the King was in Holland, the Lords Justices in 
Council treated him 'more like a footman than a Secretary’.^ 

But, when the Cabinet superseded the Council, the Secre- 
tary was not the servant of the Cabinet, as he had been the 
servant of the Council. He had been the medium of communi- 
cation between the King and his Council, and between the 
Crown in Council, the recognized executive, and the outside 
world. But, when the Privy Council became an administra- 
tive department, and the Cabinet took its place as the motive 
power, a body unrecognized by law, the Secretary of State as 
a member of this inner circle became more independent, more 
responsible, and more important. 

The tenure of the office by men of the pohtical importance 
of Shrewsbury, Harley, and Bolingbroke may probably have 
helped to raise its character: and the difficulty with which 
George I made his wishes known in the language of his new 
subjects may also have contributed to the independence of 
the Secretaries. At any rate it would seem that from the date 

^ Shrewsbury Correspondence (Coxe), p. 504. He was lazy ; Thomson, 
Secretaries of State j 1671-1782, p. 8. 
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of the Hanoverian succession things were done by the direc- 
tion of a Secretary of State which had previously been done 
by royal order countersigned by a Secretary.^ 

Domestic, foreign, and colonial business which had been 
transacted by Committees of the Privy Council passed into 
the hands of the Secretaries, and they became the authorized 
exponents of the King’s pleasure in the various departments 
of government. In the management of his department the 
modern Secretary of State is checked by the collective re- 
sponsibility of the Cabinet, but he does not receive the orders 
of the Council, nor, since the King ceased to preside at 
Cabinet meetings, does he work under the constant control of 
the Crown. 

Increased responsibility to Parliament adds to the power 
of every minister, for responsibility to Parhament means that 
the minister is a representative of the majority in Parliament 
and has the support of that majority at his back. Thus the 
Secretary of State has grown from being merely a confidential 
servant to be a great executive officer. 


The Departmental Duties of the Secretaries 

From the Revolution until 1782, except during the tempo- 
rary existence of the Scots and the Colonial Secretary, the 
duties of the two Secretaries were divided by a geographical 
division of the globe into Northern and Southern Depart- 
ments. The duties of the Northern Department consisted in 
communications with the northern powers of Europe, those 
of the Southern included our dealings with France, Spain, 
Portugal, Switzerland, Italy, Turkey, as well as Irish and 
Colonial business and the work of the Home Office. 

The burden laid upon the shoulders of the Southern Secre- 
tary is greater in appearance than in reality. Irish business 
consisted in communications as to general policy, passing 
through the Secretary of State from the Ministry to the Lord 
Lieutenant ; for Ireland had its own Parhament and adminis- 
tration. The business of the colonies was shared with the 

^ The Warrant Books of George I and George 11 at the Record Office 
furnish evidence of this statement. 
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Board of Trade and Plantations, and from 1768 to 1782 a 
third Secretary of State was appointed, to deal primarily with 
colonial, especially American, affairs. The hnik of the work 
now cast upon the Home Office is the creation of modern 
Statutes. The Secretaries of the eighteenth century repre- 
sented the Foreign Office cut in two, with some miscellaneous 
business assigned to that portion which dealt with the 
Southern powers of Europe. 

Inconvenient as this arrangement may seem, its incon- 
venience is not brought before us very perceptibly in the 
records of the time. But in 1782 came a great change. The 
Southern Department became the Home Office, retaining 
Irish and Colonial business ; the Northern Department be- 
came the Foreign Office; the Colonial Secretaryship was 
abohshed. 

This administrative reform, important at the time, and 
even more important as time went on, took place with singu- 
larly httle noise or notice, 

Down to 1782 the Northern and Southern Secretaries were 
described in official documents relating to the staff common 
to both, as 'His Majesty’s Principal Secretaries of State for 
Foreign Affairs’. 

The Northern Secretary on announcing his appointment to 
the resident ministers of foreign powers tells them that 'Le 
Hoi m’ ay ant fait Thonneur de me nommer aujourd’hui son 
Secretaire d’etat pour le departement du Nord’, he will be 
glad to receive them on the following day to discuss matters 
committed to their charge.^ Sometimes he included the 
ministers of the Southern powers in this invitation : this was 
done by Lord Weymouth in 1768, but he informs them that 
it is not for purposes of discussion ; and by Lord Stormont in 
1779, but he is careful to say that he is allowed to do it by 
the courtesy of his colleague.^ But on 27 March 1782 Fox 
announces to all the foreign ministers that he wUl receive 
them Te Roi m’ayant fait Thonneur de me nommer son 
Secretaire d’etat pour le Departement des affaires etrangeres ’ 
and the reason of the change of title is to be found in a docu- 
ment issued two days later. 

^ S.P. Foreign, Entry Book, 262, p. 202. 

® Ibid., 262, pp. 156, 202. 


s Ibid., p. 203. 
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This is a circular letter to our representatives at foreign 
Courts,^ and runs thus : 

‘The King having, on the resignation of the Lord Viscount 
Stormont, been pleased to appoint me to be one of His Principal 
Secretaries of State, and at the same time to make a new arrange- 
ment in the Departments by conferring that for Domestic Affairs and 
the Colonies on the Earl of Shelburne, arid entrusting me with the 
sole direction of the Department for Foreign Affairs, I am to desire 
that you will for the future address your letters to me.’ 

It does not appear that any Order in Council or Depart- 
mental minute authorizes or records this important adminis- 
trative change. 

Meantime the Home Secretary was concerned, to some 
extent, with the army : at least he was the ultimate exponent 
of the Bang’s pleasure in matters relating to the government 
and disposition of the army, and was responsible to Parlia- 
ment for the amount of force to be maintained. There was 
a Secretary at War, who was not a Secretary of State, but 
who was concerned with the passing of the Mutiny Bill, and 
was responsible for all that related to the finance of the Army. 
He directed the movements of troops subject to the sanction 
of the Secretary of State. It may be mentioned in passing 
that the Master General of the Ordnance provided munitions 
of war and controlled the Artillery and Engineers, that the 
Treasury managed the commissariat, and the Board of 
General Officers the clothing of the soldiers. The Commander- 
in-Chief was concerned with discipline and promotions. 

This medley of official responsibility needed some guiding 
spirit in time of war, and during the struggle with the French 
Republic it was found that the Home Secretary was unequal 
to the charge of home and colonial affairs, together with the 
conduct of a great war. In that year a third Secretary of State 
was appointed, for War: but his responsibilities in respect of 
the Army were hmited to the amount of force to be main- 
tained, to the allotment of garrisons to our Colonies, and to 
the general control of operations in time of war. 

In 1801 business relating to the Colonies was transferred 
to the Secretary of State for War, and during the long peace 
which followed upon the faU of Napoleon the development of 

^ iS.P. Domestic, Entry Booh, 416, p. 102. 
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our Colonies caused the war duties of the Secretary of State 
to fall into the background. The Crimean War revealed the 
chaos of our military system, and enforced the need of some 
simpler method of providing for the disciphne, arming, feed- 
ing, clothing, and general government of the army. 

In 1854 the Secretary of State for War and the Colonies was 
relieved of his duties inrespect of the army, and a new Principal 
Secretary of State for War was created, whose office was in- 
tended to concentrate and supervise the incoherent machinery 
which had attempted to provide an army and its equipment. 

The constitution of this new Secretaryship of State for War 
involved the passing of Statutes, but it must not be supposed 
that these were necessary to the creation of the Secretary of 
State. 

Queen Victoria appointed a fourth Secretary of State by 
Declaration in Council;^ and, as it was intended that he 
should absorb the powers and duties of the Board of Ordnance 
and the Secretary at War, such powers and duties as had been 
conferred on these officers by Statute were by Statute trans- 
ferred to the new Secretary of State. ^ 

In like manner, when the territories of the East India 
Company were taken over by the Crown at the close of the 
Indian Mutiny, in 1858, Parliament enacted that the powers 
and duties hitherto vested in, and exercised by, the East India 
Company should be held and discharged by one of Her 
Majesty’s Principal Secretaries of State, though he was to be 
aided by a Statutory Council. And it was further enacted 
that, if Her Majesty was pleased to appoint a fifth Secretary, 
the salaries of himself and his under secretary should be the 
same as those enjoyed by their colleagues.^ 

Queen Victoria appointed a fifth Secretary, and the de- 
velopment of air warfare led in 1918 to the appointment of a 
Secretary of State for Air; in 1925 in order to accord recogni- 
tion of Dominion status the Colonial Secretary assumed also 
a new Secretaryship for Dominion Affairs ; a separate Secre- 
tary of State was appointed in 1930. In 1926 the Secretary 
for Scotland was raised to the status of a Secretary of State. 

^ Pari. Deb., 3rd Ser. xxxvi. 425. 

^ Ordnance Board, 18 & 19 Viet. c. 117; Secretary at War, 26 & 27 Viet, 
c. 12. 2 21 & 22 Viet. c. 106, ss. 1, 6. 
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All are included in the commission of peace for each riding, 
county, and division, but six only can sit at one time in the 
Commons. 

Except in so far as Statute gives powers to one or other of 
the Secretaries of State, each is capable of performing any one 
of the functions of the various departments.^ The Secretaries 
are in this respect like the Judges of the High Court of Justice, 
each individually possesses and may exercise the powers of 
any one of the others, but, as its special business is assigned 
to each of the divisions of the High Court, so is a special 
department of government assigned to each of the members 
of the Secretariat. Each and all are primarily the means by 
which the royal pleasure is communicated,^ the work of each 
department is the work of the Crown, acting on the advice of 
responsible ministers, and for such action and advice each of 
these ministers must answer to Parliament. As he is a 
proper channel of communication with the Crown, privilege 
attaches to any document on the business of his office 
addressed to him.^ 

The Secretaries of State are all appointed in the same 
manner by the delivery to them of three seals, the Signet, 
a lesser seal, and a small seal called the cachet : all these are 
engraved with the royal arms, but the Signet alone bears the 
royal arms with supporters. 

‘The office of Secretary of State in the legal sense depends on 
the grant and dehvery of the seals. The title of the office is '‘one 

^ W. Pitt in 1797, defending the creation of the third Secretaryship, 
denies that ‘each office of Secretary of State has (not by custom or con- 
venience for practical purposes, but by law) a particular designation, 
department and division. I say the office of Secretary of State has no such 
department, designation and division, but is in the legal sense independent 
of any such distinction.’ Pari. Hist, xxxiii. 976. See Harrison v. Bush 
(1855), 5 E. & B. 344, at p. 352. 

^ Much discussion took place in 1812, when the Prince Regent employed 
a Private Secretary, as to the constitutional position of such an officer. The 
House of Commons was assured that he was quite ‘incapable of receiving 
the royal commands in the constitutional sense of the words or of carrying 
them into effect’ . In fact he is not a means of expressing the official will of 
the Crown; Cobbett, Pari. Debates, xxii. 339. For the character and impor- 
tance of his assistance to Crown and Ministers, see P. Emden, Behind the 
Throne (1934). His importance is increased by the fact that Dominion 
governments are now if they desire in direct relations with the King. 

^ Sturt V. Blagg (1847), 10 Q.B. (Ex. C.) 906. 
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of his Majesty’s principal Secretaries of State By the grant and 
the dehvery of the seals 5^ every one of these persons becomes a 
legal organ to countersign any act of State, and he is placed after- 
wards in that department of business which his Majesty thinks 
fit to allot for him.’^ 

So also the recall of the seals terminates the office, as when 
George III demanded the surrender of their seals by Fox and 
North. ^ 

The Signet as noted above has a long history. The statutory 
requirement as to its use has been set forth earlier. For this 
purpose the Secretary of State had an office and four clerks, 
and, as the Secretaries increased in number, the Signet Office 
was considered to pertain to all alike, but the business was 
transacted through the Home Office.^ 

This use of the Signet was abohshed in 1851. The duties 
heretofore performed by the Clerks of the Signet, and not 
superseded by this Act, were to be performed in the Home 
Office. But such use of the Signet as continues to be made 
does not call for the intervention of the Home Office. In the 
Foreign Office the instruments which authorize the affixing 
of the Great Seal to powers to treat, and ratifications of 
treaties, pass under the Signet as well as the sign manual, and 
are countersigned by the Secretary of State. In the Dominions 
and Colonial Offices, the Signet is affixed to Commissions, 
and also to Instructions to Governors ; these last pass the 

^ It is stated by Todd (Pari. Govt, in England, ii. 495), and others, that a 
Secretary of State receives Letters Patent appointing him during pleasure. 
This is not so. Patents were issued from the time that a second Secretary 
was first appointed in the fifteenth century, and the practice appears to 
have been followed until 1852. In that year Lord John Russell became 
Foreign Secretary and Leader of the House of Commons in Lord Aberdeen’s 
Ministry and, as he did not expect to be able to combine these two duties 
for long, he did not take out a patent, and in fact resigned the Foreign Office 
within two months. From that time the practice was intermittent (see 
Pari. Deb., 3rd Ser. cxlii. 620, cxliii. 1426, cliii. 1300, 1828) until 1868. 
Since the retirement of Disraeli’s Ministry in that year patents have not 
been issued: nor in any case would they affect the powers of the Secre- 
tary, for these follow the seals. 

From 1855 untU 1861 a supplementary patent — of doubtful validity — 
was issued to the Secretary of State for War purporting to assign separate 
powers in respect of military appointments and discipline to the Commander- 
in-Chief. No such patent was issued after 1861. 

^ Speech of Pitt; Pari, Hist, xxxiii. 976. 

^ May, Const. Hist. i. 49. 


M4 & 15 Viet. c. 82, 
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sign manual but are not countersigned by the Secretary of 
St ate. ^ 

The second seal is used for royal warrants and commis- 
sions, countersigned by the Secretaries of State. 

The cachet is used to seal the envelopes of letters contain- 
ing certain official communications of a personal character 
made by the King or Queen to a foreign sovereign. 

Thus in the Foreign Office all three seals are used. In the 
Dominions Office the first only; in the Colonial Office the first 
two ; the second only in the Home Office, War Office, and 
Air Ministry ; none are used in the India Office, The Scottish 
office has its own seals. 

§ 4. The Secretahy of State foe Scotland 

From the date of the Union until 1746 there was a Secretary 
for Scotland. Thenceforward, until 1885, the connexion of 
Scotland with the central government was maintained chiefly 
through the Home Office, but the labours of that heavily 
burdened department were relieved in this respect by the 
assistance rendered to it by the Lord Advocate. The Lord 
Advocate is the first law officer of the Crown in Scotland, 
corresponding to the Attorney-General in England, and he 
added to his duties as a law officer those of a Parliamentary 
Under Secretary to the Home Office for Scottish business. 

In 1885 a Secretary for Scotland was created.^ In his office 
was concentrated the business relating to Scotland which had 
before been transacted in various departments. 

The powers and duties of the Home Secretary under 45 
Acts 'and any Acts amending the said Acts’, the powers and 
duties of the Privy Council as regards manufactures and 
pubhc health, certain business heretofore transacted at the 
Treasury and the Local Government Board, and the adminis- 
tration of the Scottish Education Acts were assigned to this 
new Secretary, whose duties as to education correspond to 
those of the President of the Board of Education in England. 
Though he kept the Great Seal of Scotland he was not a 
Secretary of State, but a representative, for local purposes, 

^ This is an exception to the general rule of countersignature. The King 
signs the Instructions at the head, and initials them at the foot. They are 
then sealed with the Signet. ^ 48 & 49 Viet. c. 61. 



Sect, iii § 5 THE CHIEF SECRETARY FOR IRELAND 185 
of various departments of government. He was appointed 
by warrant under the royal sign manual, and after 1 892 by the 
dehvery of the Seal. In 1926 the office was raised to the rank 
of a Secretary of State, an office set up by Order in Council, 
26 July 1926.^ He is aided by a Parliamentary and Permanent 
Under Secretaries ; since 1928^ heisheadof the departments of 
Health, Agriculture, and Prisons, formerly Boards. Excluded 
from his authority are naturalization, extradition, aliens, dan- 
gerous drugs, workmen’s compensation and certain powers as 
to factories, workshops, explosives, cruelty to animals, &c. 

§ 5. The Foemer Chief Secretary to the Lord 
Lieutenant of Ireland 

Prior to 1920-2 theoretically the executive government of 
Ireland was conducted by the Lord Lieutenant in Council, 
subject to instructions from the Home Office of the United 
Kingdom. Practically it was conducted for all important 
purposes by the Chief Secretary to the Lord Lieutenant, who 
was Keeper of the Privy Seal in Ireland,^ and President of 
the Local Government Board.^ 

While Scotland was wholly separate from England until 
the Union of 1707, when the two kingdoms were wholly 
united, Ireland was always in the position of a dependency ; to 
which from 1782 until 1800 legislative independence was con- 
ceded. Its separation from England by the sea further con- 
tributed to keep up the apparatus of a provincial govern- 
ment ; so that, while Scotland was long governed directly 
from the Home Office, Privy Council, and other central depart- 
ments, those same departments, in so far as they were not 
reproduced in Ireland, communicated to the Lord Lieutenant 
the instructions of the central government. 

Thus the office of Chief Secretary varied in importance 
from time to time. When Ireland had a Parliament, still more 
when it had an independent Parliament, the Chief Secretary 
was to the Lord Lieutenant what a Secretary of State is to 
the Crown, the exponent of the pleasure of the supreme 
executive. 

After the Act of Union the Lord Lieutenant governed 

^ Under 16 & 17 Geo V, c. 18, s. 1. MS & 19 Geo. V, c. 34. 

^ 57 Geo. Ill, c. 62, s. 11. M5 & 36 Viet. c. 69, s. 3. 

3042 B b 
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Ireland subject to instructions from home, and his Chief 
Secretary, sitting in the House of Commons, did no more 
than explain small matters of local government.^ 

But, as the business of departments multiphed, the Home ' 
Office ceased to deal with the details of Irish administration 
and, as communication became easier, the formal apparatus 
of Irish government became less necessary. The Lord Lieu- 
tenant represented the splendour and carried out the formali- 
ties of executive government ; the Chief Secretary conducted 
the business of the various departments of Irish government. 
One of the two was in the Cabinet, but not both. Ireland had 
also a complete series of Courts on the English model, with 
a Lord Chancellor, appeal lying to the House of Lords. 

Under the legislation of 1920 - 2 ^ Ireland is divided into two 
parts, Northern Ireland, still a portion of the United Kingdom, 
and the Irish Free State. 


IV. THE TREASURY AND ITS OFFICERS 
§ 1. History of the Treasury 

The Normans introduced into our institutions, though 
not from Normandy,^ a methodical system of finance. The 
Exchequer was the Curia sitting for financial purposes.^ But 
there were certain officers of the Curia whose duties lay 
specially in the Exchequer, and a clerical staff appropriate 
to the business of the department. 

^ Cf. Croher Gorrespondenc&j i. 12. 

^ Sir William Harcourt, speaking in 1881 of the doctrine that he, as 
Home Secretary, was constitutionally responsible for the government of 
Ireland, says: Tn one sense that is true, in another sense it is not perfectly 
accurate. The Right Hon. Gentleman knows perfectly well that the Home 
Secretary is the only medium of communication between the Sovereign and 
the Lord Lieutenant, and he also Imows that the details of Irish administra- 
tion do not pass through the Home OfiEice. Therefore, I do not think that the 
noble Lord can seriously suppose that I am the proper source of information 
with regard to the details of the administration of the Executive of Ireland ’ ; 
Pari. Deb., 3rd Ser. cclxii. 22. Cf. Gardiner, Sir W. Harcourt, i. 422 

® 10 & 11 Geo, V, c. 57 ; 13 Geo. V, sess. 2, cc. 1 and 2. See ch. vii, post. 

^ Cf. Holdsworth, H.E.L. i, 42-6. 

® The Dialogus de Scaccario gives a description in very great detail. See 
R. L. Poole, The Exchequer in the Twelfth Century (1912). As usual much 
non-financial business was transacted at the Exchequer,- Baldwin, The King's 
Council, ch. ix. For later history see Sir T. Heath, The Treasury. 
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The Exchequer consisted of two offices, the Upper and the 
Lower: the first was a court of Account, the second of Eeceipt. 
What was due to the King was ascertained in the Exchequer 
of Account and paid in to the Exchequer of Receipt, and for 
payments made in the latter acquittance was obtained in the 
former. 

The Treasurer and barons sat in the Upper Exchequer to 
take account of what was due to the King, and to exercise a 
general financial control.^ The Treasurer was also responsible 
for the receipt and issue of the revenue in the Lower Ex- 
chequer. He was the connecting hnk between the two depart- 
ments, but not necessarily the most important person at 
the Exchequer board, so long as he had to contend with 
the Justiciar and Chancellor. In the reign of Richard I the 
Chancery was separated from the Exchequer, a new series of 
rolls appearing in 1199 and the Chancellor retired in 18 or 22 
Henry III from attendance at the Exchequer.^ The Great 
Seal was now no longer used for Exchequer purposes, and 
the Chancellor of the Exchequer, originally the Chancellor’s 
clerk, was brought into existence, partly to take charge of the 
Seal of the Exchequer, partly to be a check on the Treasurer.^ 

From the fall of Hubert de Burgh in 1232 the office of 
Justiciar rapidly lost importance, till, before the end of the 
reign of Henry III, it disappeared. This further increased the 
importance of the Treasurer. The Exchequer developed very 
early an equity jurisdiction as well as a common law jurisdic- 
tion, and rivalled Chancery until under Edward II in 1311-16 
it was definitely worsted, and the Chancellor became admit- 
tedly the first minister. In 1300 the Exchequer was fixed at 
Westminster,^ and the Treasurer and barons were forbidden to 

^ Thomas, Hist, of Public Departments, p. 37. 

^ Madox, History of Exchequer, ch. iv, s. 10. Cf. Baldwin, The King's 
Council, p. 46. Tout, Chapters, i. 146 f. puts the separation earlier; on the 
seal, ibid. 141 ff, 

® Ibid., ch. xxi, s, 3. The Chancellor of the Exchequer was not the 
‘ lieutenant ’ of the Treasurer. The lieutenant was merely a deputy to whom 
the Treasurer might from time to time assign his duties ; ibid., ch. xxi, s. 2. 

^ 28 Ed. I, c. 4. This clause of the Articuli super cartas did but enforce a 
rule the breach of which had been matter of frequent complaint. See Madox, 
ch. xxii, s. 2. The equity jurisdiction was not so successful in resisting 
attack, and was limited to minor causes ; Baldwin, pp. 228-32. The judicial 
roUs start in 1236-7. 
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hear pleas between the King’s subjects. The attempt to con- 
fine the jurisdiction of the Exchequer to revenue cases was 
evaded by fictions, and the judicial business which had been 
transacted before the barons in the Exchequer of Account 
passed to a definite Court — ^the Court of Exchequer. From 
the beginning of the fourteenth century a Chief Baron presided 
over this Court, and the term Barons of the Exchequer from 
1234 ceased to designate high officials of the Exchequer, and 
came to be applied to a distinct set of officers with mixed 
judicial and administrative functions.^ 

Later the office of the Treasurer regained importance, but 
it is not till near the end of the sixteenth century that he 
became an officer of State so engrossed in the general policy 
of the country as to be unable to attend personally to the 
detail of his department. Lord Burghley was the first to 
employ a secretary to communicate his instructions to the 
Exchequer of Receipt.^ Before this time the title underwent 
a change.^ The person holding the office had been called the 
King’s Treasurer or the Treasurer of the Exchequer, but when 
he became the second officer in dignity after the Chancellor 
his title of King’s Treasurer develops into that of Lord High 
Treasurer.^ He was also Treasurer of the Exchequer, but the' 
offices were distinct : the first was conferred by delivery of a 
white staff, the second by patent ; the first was a great office 
of State ; the second placed him at the head of the Exchequer.^ 

The office of Treasurer was first put into Commission on the 
death of Lord Salisbury in 1612, From this period, though the 
Treasurers transacted business in the Exchequer of Receipt 
until 1643, the Treasury has become a separate department; 

^ Haydn, Book of Dignities, p. 381; Madox, ch. xxi, s. 3. The title, 
‘capitalis baro’, in a technical sense seems to have been first used in the 
case of Walter Norwich in 1312. See Tout, Edward II, pp. 383 if. ; Holds- 
worth, H.E.L. i. 232. 

^ Madox, p. 568; Report on Public Income and Expenditure (1869), i. 336. 

® Thomas, Hist, of Public Departments, p. 4. 

^ 31 Hen. VIII, c. 11. 

® See the account of the admission of Godolphin; Thomas, Hist, of 
Public Departments, p. 2; and of Harley, Calendar of Treasury Papers, vol. 
iv, preface. The first account is taken from the Black Book of the Ex- 
chequer; the second from an entry made on a fly-leaf of the Treasury 
Minute Book. It is difficult to conjecture from these accounts what would 
have been the duties of the Lord High Treasurer if the stafi and the patent 
had been conferred on different persons. 
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its authority is necessary for the issue of money from the 
Exchequer of Receipt, and it exercises the financial control 
once possessed by the Exchequer of Account. When at the 
Restoration the Treasury was not only put for a short time 
into Commission, but located in a separate set of rooms at 
Whitehall, the severance of Treasury and Exchequer was 
complete. The Upper Exchequer may by that time be said 
to have passed away into (i) a law court — the Court of Ex- 
chequer, (ii) a body of auditors, of whom we shall have to 
speak later, and (hi) a department — the Treasury. Since 
1835 the Paymaster-General and the Treasury have dis- 
charged the duties of the Exchequer of Account, apart from 
those of Audit which have gone to the Controller and Auditor- 
General; the Exchequer of Receipt is now the Bank of 
England. The office of Lord High Treasurer was filled from 
time to time until 13 October 1714, when the Duke of Shrews- 
bury resigned the white staff. Since then the Treasury has 
always been in Commission. 

By the Act of Union with Scotland, the Scots and Enghsh 
Treasuries were merged, and in 1833 the powers of the Barons 
of the Exchequer in Scotland were transferred to the Treasury. 
But after the Union with Ireland the office of Lord High 
Treasurer for Ireland was continued until 1816.^ Under pre- 
sent conditions the Irish Free State has financial indepen- 
dence.^ Northern Ireland has a Ministry of Finance but is 
only in partial control of financial matters in its territory.^ 

§ 2. The Commission of the Teeasury 

The Treasury Board is created by Letters Patent under 
the Great SeaP appointing the persons named therein to be 
Commissioners of the Treasury of the United Kingdom. 

The Board consists of the First Lord, the Chancellor of 
the Exchequer, and a var 5 ring number of Junior Lords. 

Until 1711, whenever the Treasury was put into Commis- 

^ As to the inconveniences which arose from the existence of the two 
Treasuries, see Parker, Memoirs of Sir R. Peel, i. 111-14. 

^ For the transfer of powers, see S.R. & 0., 1922 (No. 315) at p. 474. 

See Sir A. Quekett, The Constitution of Northern Ireland, Pt. II, ch. vi. 

^ See the form of patent, Appendix § 1. In Northern Ireland part of their 
former duties has passed to the Minister of Finance. 
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sion, the King named all the Lords, and the First Lord was 
only a more important minister than the others, ‘primus inter 
pares Since 1711 the First Lord has nominated the Junior 
Lords, and since the Ministry of Sir Robert Walpole (1721- 
42) the office of First Lord has usually been associated with 
the position of Prime Minister. The exceptions to this rule 
are of two kinds. 

There have been occasions in the 18th century when there 
was no definite Prime Minister, as in the chaotic state of 
parties after the fall of Walpole, when Lord Wilmington was 
First Lord of the Treasury, while Carteret and Henry Pelham 
struggled for ascendancy in the Ministry ; or again when Wil- 
liam Pitt the elder was Secretary of State and controlled the 
pohcy of the country, while Newcastle distributed the patron- 
age as First Lord of the Treasury ; or again as in the coahtion 
Ministry of 1783 when the Duke of Portland, who was First 
Lord, was Prime Minister only in name, and Fox and North 
divided the responsibilities of government. 

There have also been occasions when the Prime Minister 
has deliberately chosen an office either less or more laborious 
than that of First Lord, Thus Lord Chatham in 1766, when 
entrusted by George III with the formation of a Ministry, 
chose the office of Lord Privy Seal. At this time the Treasury 
Board met twice a week for the transaction of business, and 
Chatham was perhaps desirous of being relieved from these 
routine duties. Fox in 1806, and Lord Sahsbury in 1885 and 
again in 1887 and 1895, undertook to combine the duties of 
Foreign Secretary with those of Prime Minister. The effort 
of Mr. MacDonald in 1924 to combine these very onerous 
offices was not repeated in 1929-31. Mr. Gladstone united 
the duties of Prime Minister and leader of the House of 
Commons with those of Chancellor of the Exchequer for a few 
months in 1873 and 1874 when Parliament was not sitting,^ 
and again from the spring of 1880 to the beginning of 1882, 
but this combination tends to become less frequent.^ 

^ Todd, Pari. Qovt. in England, ii. 424. 

^ This was due to the necessity of removing Mr. Lowe from that office 
because of an indiscretion : it raised a difficult issue as to vacation of office ; 
May, Const. Hist. in. 85-7. 

® Pitt, Addington, Perceval, and Peel are the only other instances in the 
last 140 years. 
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In 1885 the First Lord, Lord Iddesleigh, was neither Prime 
Minister nor a member of the House of Commons. The 
arrangement was anomalous, though the large experience of 
Lord Iddesleigh in matters of finance may have rendered it 
not inconvenient. 

The First Lord of the Treasury has a large patronage, but 
takes no part in the duties of the Treasury, unless questions 
should arise in the business of the department which the 
Chancellor of the Exchequer cannot settle, such as disputes 
with the heads of other departments ; in such a case his posi- 
tion as titular head of the Board and as Prime Minister or 
leader of the House of Commons adds weight to his decision. 

The Treasury Board does not now meet except on extra- 
ordinary occasions, but until the beginning of the 19th 
century its meetings were a reahty.^ The Lords of the 
Treasury, and the Chancellor of the Exchequer, sat round the 
table, at the head of which the King, till the accession of 
George III, used to preside,^ seated in a large chair, which is 
still in the Treasury offices; the Secretaries attended with 
their papers ; these were discussed and minutes kept by the 
Secretaries which were drawn out and read the next day. 
Business mcreased during the great wars of the 18th century, 
tiU it grew beyond the powers of a Board to transact ; the 
meetings became formal, taking place twice a week; after 
1827 the First Lord and Chancellor of the Exchequer ceased 
to attend; the business was prepared beforehand for the 
sanction of the lords.^ Since 1856 the meetings have been dis- 
continued ; individual members of the Treasury staff are now 
personally responsible for business which is transacted under 
the general control of the Chancellor of the Exchequer. 

§ 3. The Chancellor oe the Exchequer 

The Chancellor of the Exchequer is always one of the Com- 
mission of the Treasury, but he is appointed Chancellor of the 
Exchequer and Under Treasurer by separate patents, and by 
the receipt of the Exchequer Seals. 

^ In the reign of Anne the Board sat on four days of the week ; Calendar 
of Treasury Papers, iv, p. xv. 

^ George III gave up the hereditary revenues for a fixed Civil List, and 
so had no personal interest in the business of the Treasury. 

® Common Papers, 1847, xviii. 141-8: Evidence of Sir Charles Trevelyan. 
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His duties originally consisted in the custody and employ- 
ment of the seal, in the keeping of a counter-roll which should 
check the accuracy of the roll kept by the Treasurer, and in 
the discharge of certain judicial functions in the Exchequer 
Account, of which there remains hut one, and that merely 
formal. The more strictly financial duties of the Chancellor 
of the Exchequer belong to the post of Under Treasurer, 
which was connected with his office in the reign of Henry VII. ^ 

The post was not of great importance so long as the 
Treasury Board was in active working. Throughout a great 
part of the last century it was not necessarily a Cabmet ofhce, 
unless held in conjunction with the first Lordship of the 
Treasury. But Palmerston was offered the post with a seat in 
the Cabinet in 1809 when only 25 years old.^ 

As the Treasury Board has diminished, so the Chancellor 
of the Exchequer has risen, in importance. At the present 
time he is in fact a Finance Minister, with most important 
duties, and the Board of which he is a member consists of 
persons whose duties are unconnected with the work of the 
Treasury, the chief of them being the Prime Minister. 

The duties of the old Exchequer of Account and of the 
Treasurer were to the King. It was the business of the office 
to see that the King’s debtors paid aU that they owed, and 
that the King’s creditors got no more than was their due. 
The duties of the Treasury and of the Chancellor of the 
Exchequer are to the taxpayer. It is the business of the 
department to see that no more money is asked for than is 
wanted, i.e. to consider the relative importance of the reforms 
suggested by departments and the cost to the pubhc, and that 
no more money is spent than has been authorized by Parha- 
ment. The estimates are supervised in the Treasury before 
they are presented to Parhament, and Bills which lay a 
charge on the ConsoHdated Fund, or on money which Parha- 
ment is to provide for the services of the year, must receive 
the assent of the Treasury before they are introduced into 
Parhament. Rules are laid down for Cabinet procedure which 
secure that financial proposals shah not be submitted without 

^ Report on Public Income and Expenditure^ 1869, part 2, p. 335. 

^ Memoir of Right Hon. W, Dowdeswellj Cavendish Debates, i. 576; 
Bulwer, Lije of Palmerston, i. 91. 
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Treasury consideration.^ If this were not so the Chancellor 
of the Exchequer would not be able to balance revenue and 
expenditure. Besides this, the Treasury exercises a general 
control over official salaries, fixing them in the first instance, 
and afterwards ascertaining from time to time that work 
which is paid for is actually done. It is responsible not merely 
for the amount demanded of the taxpayer, but also for the 
expenditure of pubhc money in the mode indicated by Parha- 
ment. With this we shall deal hereafter. It is impossible for 
the Chancellor of the Exchequer to attend personally to these 
matters in detail ; they are supervised by the permanent staff 
of the department ; but the policy which governs the action 
of the department is indicated by the Chancellor of the 
Exchequer. 

And he has other duties. It is his business when he knows 
the amount of the pubhc income, and the extent of the 
demands upon it, to adjust revenue to expenditure, to raise 
or remit taxation as the occasion may justify, and to dis- 
cover how money may be raised in greatest plenty, with least 
inconvenience. The recent adoption of protective tariffs 
has greatly comphcated these problems by involving them 
with economic issues. Currency problems are hkewise essen- 
tially involved. 

Furthermore, it is his business to obtain the assent of 
Parhament to his plans for the taxation of the year, and 
assisted by the Financial Secretary to represent the de- 
partment in the House of Commons. The Chancellor of 
the Exchequer and his staff may be regarded as hving in 
perpetual vigilance against servants of the State, who want 
more pay than the Treasury thinks the country can afford — 
against departments of government, which want more money 
than the Chancellor is prepared to ask Parhament to grant 
— against the House of Commons, which contests the amount 
demanded, and the mode in which it is proposed to be raised 
— and against the taxpayer who wishes to have everything 
handsome about him, and does not hke to pay for it. 

It remains to consider the remnant of the Chancellor’s 
judicial powers. The Chancellor and Treasurer were entitled 
to sit with the Barons of the Exchequer when that Court sat 
^ Sir T. Heath, The Treasury, pp. 58 fi. 
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as a Court of Equity. Sir Robert Walpole sat and gave a 
casting vote in 1735. But the Equity jurisdiction of the 
Court was taken away in 1841,^ and the Judicature Act 
excluded the Treasurer and the Chancellor of the Exchequer 
from judicial powers in the High Court or Court of Appeal. ^ 

But in the appointment of Sheriffs the Chancellor resumes 
his old place as though in the Exchequer of Account. The 
ceremony, which takes place on the 12th of November, the 
morrow of St. Martin, recalls the ancient Exchequer, wherein 
the Sheriffs were the connecting link between the shiremoot 
and the Curia. Not only are the Judges summoned for this 
appointment, but all members of the Cabinet. The justiciarii 
and great officers of State sit once more on the Exchequer side 
of the Curia, only the Exchequer and its Barons have gone, 
and the Chancellor of the Exchequer finds himself presiding in 
the King’s Bench division of the High Court of Justice.^ The 
King’s Remembrancer reads out the names on the hst for the 
ensuing year, the Judges supply names sufficient to complete 
the number of three for each county, the Clerk of the Privy 
Council reads out excuses, and the Lords of the Council and 
Judges accept or reject the excuses. The hst is made out, and 
the subsequent proceedings take place at the Privy Council.^ 

§ 4. The Parliamektaey State 

The Junior Lords who, with the First Lord and Chancellor 
of the Exchequer, make up the Commission of the Treasury, 
are usually three in number, but two unpaid Lords are usually 
also appointed. Their duties are pohtical ; they act as assis- 
tant Whips, and help the Parhamentary Secretary,® the senior 
Whip, to bring up the rank and file of the Government sup- 
porters when required for a division. 

^ 5 Viet. c. 5. 2 36 & 37 Viet. c. 66, s. 96. 

M4 & 45 Viet. c. 68, s. 16. 

^ The Sheriffs Act, 60 & 51 Viet. c. 55, does not require that more than 
one great ofi&cer of State should be present, and two judges. Practically 
it is necessary that six or seven judges should attend; Eeport of Select 
Committee of Lords on the Office of High Sheriff, Com. Papers, 257, 1888. 
The Lords of the Council determine the order in which the names shall 
stand, and at a subsequent meeting the King pricks the name selected for 
each county. In the case of Lancaster the Chancellor of the Duchy acts. 

® Formerly Patronage Secretary from his control of revenue and other 
offices as means of exercising political influence. 
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The Financial Secretary is the subordinate of the Chan- 
cellor of the Exchequer. He is usually responsible for the 
estimates for the revenue departments and the Civil Service, 
and for votes of credit; he has to do the drudgery of the 
financial business transacted in Parliament, to take charge of 
Bills which affect the Revenue, and to defend the estimates 
laid before the House of Commons. 

The history of these last-mentioned officers is somewhat 
obscure. Lord Burghley appears to have been the first 
Treasurer who employed a Secretary to give his instructions 
to the Treasury. The first notice of joint Secretaries was 
when Lord Rochester was Treasurer in the reign of James I ; 
after that there was but one until 1714, when there were again 
two. From the commencement of the eighteenth century the 
post was held with a seat in the House of Commons.^ Since 
then they have generally, and for some time past always, 
been members of the House. Their offices are not held from or 
under the Crown^ and they are appointed simply by being 
'called in’ to the Treasury Board. 

The mode of appointment is a curious anomaly. The posi- 
tion of the Financial Secretary, who is usually a rising young 
politician, gives him an intimate knowledge of the work of an 
important department, and therewith an administrative and 
Parliamentary experience which usually leads to Cabinet 
office. The Parliamentary Secretary, as chief Whip, guides 
the Parliamentary destinies of a Government, and may be 
called upon to advise a Cabinet on questions of Parliamentary 
policy of the gravest importance. But these two officers, 
though their selection is a matter of concern in the formation 
of a Government, are nominally and formally appointed by 
a Board of which the majority consist of the assistant Whips, 
the junior Lords of the Treasury, whose duties, as defined by 
Canning, were ‘to make a House, keep a House, and cheer the 
Minister’. 


§ 5. The Permanent Staff 

These pofitical officers described above who change with 
the rise and fall of parties are the temporary chiefs of a 

^ See, as to the history of the Secretary to the Treasury, Thomas, Hist, of 
Public Departments f pp. 16, 17. 
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permanent staff. The practical inconvenience of frequent 
change in the Secretaries of the Treasury was felt in 1805, and 
was met by the creation of a Permanent Secretary, whose office 
is now incompatible with a seat in Parliament, whose duty it is 
to supervise the daily work of the Treasury, and to inform and 
assist the Parhamentary representatives of the department. 
He is the head of the Civil Service, and advises as to the filhng 
of the head offices of other departments and as to honours for 
civil servants. Since 1920 the Treasury is empowered to make 
regulations for Civil Service remuneration, and an Under- 
secretary surveys all questions of the size and remimeration 
of official staffs. Matters of revenue and expenditure are 
dealt with by the Second Secretary. Statutory control is 
given to the Treasury in respect of the form of keeping 
the pubhc accounts ; and in the employment, as well as in 
the grant, of pubhc money the Treasury possesses, either 
by Statute, by custom, or by arrangement, a wide super- 
vision. This control can only be efficient, or even possible, 
by reason of the permanence of the body of officials who 
exercise it. Economy can only be maintained by constant 
watchfulness over the springs and sources of expenditure. 
It would be idle to expect officials, who were dependent for 
their position on the continued existence of a government, 
to take up the threads of departmental pohcy just where 
their predecessors had laid them down, to incur the unpopu- 
larity which is the lot of the economist, without the prospect 
of seeing the fruits of their labours. In no department is a 
permanent staff more essential than in the Treasury. 

§ 6. Depaetments connected with the Teeasuey 

In close connexion with the Treasury are several depart- 
ments of government. The reason of such connexion differs 
in the different cases, as does the character of the connexion. 
Some of these departments will be discussed later in dealing 
with the revenue and expenditure of the Crown. 

The Comptroller and Auditor-General is an official inde- 
pendent of any government department, but discharging 
functions which keep him in constant communication with 
the Treasury: for the departments of government cannot 
obtain money without the intervention of the Treasury, and 
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the Treasury cannot supply their needs or check their expen- 
diture without the aid of the Comptroller and Auditor- 
General. But he stands apart from pohtics ; his salary does 
not come under the annual consideration of Parhament, but 
is charged on the Consolidated Pund.^ 

The other departments which are in immediate connexion 
with the Treasury are somewhat miscellaneous, with the 
exception of those which are concerned with the collection 
of the revenue : these are the Commissioners of Customs ; of 
Inland Revenue ; of Crown Lands, i.e. of the Land Revenues 
of the Crown ; and the Postmaster-General. 

Certain offices appear in the estimates as the departments 
of the Treasury ; such is that of the Paymaster- General, an 
office which has by successive Statutes^ absorbed aU the 
offices through which pubhc money voted by Parhament was 
previously paid, under conditions enriching the officials at the 
pubhc cost. The office is political, but now honorary; it is 
tenable with a seat in the House of Commons, and the holder 
was never required to offer himself for re-election on its 
acceptance. The appointment is by sign manual warrant. 
The duties are discharged by the permanent staff of the Pay 
Office, with powers granted by the Paymaster-General. 

Such also is the office of the Parhamentary Counsel, who 
are appointed by Treasury Minute. The duty of these gentle- 
men is to draft the Bills which embody the Government 
measures. It is a difficult duty to discharge with success,^ 
for they must not only put the intentions of the Government 
into an artistic statutory form, making this form consistent 
with previous legislation on the subject, if necessary by repeal 
of portions of existing Statutes, but they have to deal with 
the unskilled energies of the private member in the way of 
amendment, and to keep in view the more formidable or- 
deal of judicial ingenuity in the way of construction. Thus 
they are required to watch the BiU through every stage in 
either House, and to supply the minister in charge of it 
with the necessary arguments to meet amendments which 

^ 29 & 30 Viet. c. 39, s. 4. For a fuller account of the duties of this 
officer, see ch. ix. 

® 5 (fc 6 Will. IV, c. 35, and 11 & 12 Viet. c. 55. 

® The House of Lords severely criticizes drafting, especially of taxing 
Acts in which legislation by reference is constantly resorted to. 
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would frustrate the object, or embarrass the construction of a 
clause. 

Other minor departments figure in the Civil Service 
estimates as subordinate to the Treasury, but we may pass 
from these to the departments which are concerned with the 
collection of revenue. 

These are the Commission of Crown Lands, ^ the Board of 
Customs, the Board of Inland Revenue, and the Post Office. 

The Commissioners of Crown Lands are a department of 
the Civil Service entrusted with the duty of administering the 
Crown Lands and collecting the land revenues of the Crown. 

They are appointed, two in number, by sign manual war- 
rant, and the Minister of Agriculture and Fisheries is a Com- 
missioner ex officio without additional pay, who can represent 
the Commission in Parhament. They are connected with the 
Treasury as being responsible for a branch, though a small 
branch, of the revenue. 

Boards of Commissioners of Customs and Excise and of 
Inland Revenue are appointed by Letters Patent, and the 
Chairman of each Board by sign manual warrant. They are 
distinctly revenue departments, and their work is more appro- 
priately considered when we come to deal with the sources of 
public revenue, distinguishing that which springs from duties 
levied on foreign goods entering the country and that which 
comes from other forms of taxation. The Post Office demands 
separate treatment. 


§ 7. The Post Office 

The Post Office differs from the Commission of Crown 
Lands in that it is treated as a revenue department, and not 
as a branch of the Civil Service. It differs from the foregoing 
departments in that it is directly represented in Parhament. 

The Postmaster-General is a pofitical officer appointed from 
time to time by Letters Patent under the Great Seal. 

From the early part of the sixteenth century it would 
seem that postal arrangements existed, not for pubho con- 
venience, but for the use of the King and his Court, and these 
were under a Master of the Posts. In the reign of James I and 

^ Formerly of Woods and Forests; see 13 & 14 Geo. V, c. 21, s. 4; S.R. 
& 0., 1924, No. 1370, and the Crown Land Acts, 1829-1929. 
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Charles I posts were organized for general convenience, and 
from the reign of Charles II they furnished an appreciable 
item of the revenue settled upon the King. But until 1710 the 
duties were carried on by one or more persons under the 
supervision of a Secretary of State. 

In 1710^ a Postmaster-General was appointed, holding 
office by Letters Patent: and the office fell under the dis- 
abihties attaching to new offices by the Place BiU of 1707. 
Throughout the 18th century, and until 1823, the office was 
held usually by two joint Postmasters; since then it has 
been held by one person. Except for the short period of Can- 
ning’s Ministry, it was always held by a peer, with a view to 
the Parhamentary representation of the Post Office, until in 
1866 the disability was removed and the Postmaster-General 
rendered capable of sitting in Parhament,^ subject to the rule 
— ^now abrogated — that acceptance of the office vacates the 
seat of the holder, leaving him ehgible for re-election. 

In 1831 the Enghsh and Irish Post Offices, which had until 
that date been under separate management, were brought 
under one head, and since 1837 the office of Postmaster has 
been regarded as pohtical, changing hands with changes of 
Ministry. 

The year 1837 marks an epoch in the history of the Post 
Office. In that year a group of Statutes^ was passed, one of 
which repealed in its entirety the immense mass of legisla- 
tion which had then accumulated about the Post Office, while 
another defined its privileges and conditions of management. 
It is the latter Act which gives a monopoly to the Post Office 
in the carriage of letters and newspapers : private enterprise 
is not allowed to compete with the Government, although in 
the process of crushing private competition the Post Office 
may be stimulated to new efforts for meeting the pubhc 
convenience. In 1908 a new consohdation of the legislation 
was effected. 

The position of the Postmaster-General is exceptional. From 
one point of view the office is a department of the revenue, and 
as a revenue department it is controlled by the Treasury. But, 

9 Anne, c. 10, gave monopoly powers throughout the Empire. 

2 29 as 30 Viet. c. 55. 

* 7 Wm. rV & 1 Viot. 0 . 32, and o. 33. 
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unlike other such departments which are merely concerned 
with collection and receipt, the Post Office transacts a busi- 
ness which is immense in compass and variety, which no pri- 
vate enterprise could transact so cheaply or conveniently to 
the public, and which, though conducted primarily with 
a view to pubhc convenience, incidentally produces a vast 
revenue.^ As head of a great business concern the Postmaster- 
General is a large employer of labour ; he is also concerned in 
dealings with steamship and air navigation companies as 
regards contracts for the carriage of mails ; and with inter- 
national questions in respect of treaties as to postal, tele- 
graphic, and telephone arrangements with foreign countries. ^ 
He is also therefore the head of a great administrative office, 
but, though he may suggest and advocate means for increas- 
ing the usefulness of his department, his powers are conferred 
and very precisely defined by Statutes, and their exercise, 
wherever it goes beyond mere regulation and touches the 
revenue, is subject to Treasury control. 

His power to fix rates of postage where they are not settled 
by Parliament must be used subject to the approval of the 
Lords of the Treasury. So, too, Parhament gives authority 
for contracts for the conveyance of mails ; but, if Parhament 
does not fix the rates, they must be settled by the Postmaster- 
General, with the consent of the Treasury. 

His regulations as to the Post Office savings banks, and 
money orders, are in like manner subject to the approval of 
the Treasury, and the consent of that department is required 
to enable him to purchase, sell, or exchange land, and to pur- 
chase, lease, or regulate the business of the telegraph.^ 

His position is in this respect different from that of the other 
chiefs of great spending departments. The Treasury has a 
voice in the amount of the sums asked of Parhament for the 
various services of the army, air force, and the fleet, but the 
assent of the Treasury is not required to the pattern of a new 

^ Post, ch. ix, sect. 1, § 6. 

^ See Pari. Deb., 3rd Ser. clxxxii. 1077, 1082, speeches by Childers and 
Gladstone on the Bill which made the office tenable with a seat in the 
Commons- 

^ References to the numerous Statutes, by which the powers of the Post- 
master-General are conferred and defined, may be found in the Chrono- 
logical Table and Index to the Statutes. 
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rifle or the design of a ship. In the department of the Post- 
master-GeneralParhament lays down the rules of management 
in great detail, and leaves it to the Treasury to see that these 
rules are carried into effect. The Postmaster-General is no 
more than the acting manager of a great business, with httle 
discretionary power except in the exercise of the very con- 
siderable patronage of his office.^ He may suggest to the 
Government an extension of postal arrangements with foreign 
countries, which the King may effect by treaty : but it is only 
in Parhament and by legislation that he can introduce new 
methods for the conduct of his business, or new departments 
of work to be undertaken by his office. And it is from his 
Parhamentary position that his office derives the influence 
which gives it importance. He has the aid of an Assistant 
Postmaster-General, who may sit in the House of Commons, 
and a very large staff, which has been recently reorganized. 

V. THE COMMISSION OF THE ADMIRALTY 
§ 1. Its History 

The Admiralty, Hke the Treasmy, represents a great office 
entrusted from time to time to Commissioners appointed by 
Letters Patent under the Great Seal. The office is that of 
Lord High Admiral, and it has been in Commission since 
1708, except in the year 1827-8, when for a short time the 
Duke of Clarence was Lord High Admiral. 

But before 1832 the Commissioners of the Admiralty were 
not entrusted with the entire management of naval affairs: 
they dealt with 'the appointment and promotion of officers, 
the movements of ships, and the general control of the pohcy 
of the navy’.^ There were two Boards subordinate to them: 
the Navy Board, which dealt with pay and stores, other 
than ordnance, or victuals, and the Victualling Board, which 
attended to the supply of meat, biscuit, and beer ; besides 
these the Treasurer of the Navy, though a member of the 

^ Under an arrangement of 1933 £10,750,000 must be taken for general 
revenue ; any surplus over that may on certain conditions be dealt with 
by the Postmaster- General for improvement of the services imder his con- 
trol. Cf. Farl. Pap. Cmd. 4149 (1932). 

^ Report of Royal Commission to inquire into civil and professional ad- 
ministration of naval and military departments , 1890 (C. 5979), Appendix i. 

3042 33 ^ 
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Navy Board; had a separate office; he obtained from the 
Treasury and paid over the sums which the Navy Board 
directed him to pay.^ 

In 1832 Sir James Graham, then Birst Lord of the Admir- 
alty, obtained the passing of an Act^ which abohshed these 
two Boards and placed their duties in the hands of officers, 
each of whom was subordinate to a Lord of the Admiralty. 
Three years later the office of Treasurer was abolished, and 
its duties assigned to the Pa 5 rmaster-General.^ 

Thenceforth the entire business of the Navy has been con- 
ducted under the supervision of the Admiralty Board. The 
Letters Patent constituting the Commission of the Admiralty, 
after revoking the previous Patent, appoint certain persons 
named to be Commissioners for executing the office of Lord 
High Admiral, with power to do ever 3 rthing which that officer 
might do if in existence, to discharge all the duties which had 
once been done by the Navy and Victualling Boards, and to 
make aU appointments, not only professional, as the Lord 
High Admiral had been wont to do, but in the civil depart- 
ments of the service. 

It will be necessary hereafter to speak again of the Admir- 
alty and its working in a chapter on the Armed Forces of the 
Crown, but at the risk of repetition some points may be men- 
tioned here. 


§ 2. Its Constitution 

The constitution of the Board as settled by Order in 
Council, of 10 August 1904,^ now consists of the First Lord, 
four Sea Lords, a Deputy Chief of the Naval Staff, a Parlia- 
mentary and Financial Secretary, and a Civil Lord. The 
Permanent Secretary, appointed by the Board, is given the 
status of a member. 

The Board now meets once a week, or oftener if the First 
Lord so pleases. In former times it met more frequently, but 
much administrative work is done by the Lords and Secre- 
taries in their respective departments. 

The Lords Commissioners are nominally upon an equality. 

^ The Laws, c&c., o/ the Admiralty of Great JBritairif Civil and Military, 
ii. 410 (published 1746). ^ 2 & 3 Will. IV, c. 40. 

® 5 & 6 WiU. IV, c. 35. ^ Pari. Pap., Cd. 2416 (1905). 
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The Patent makes no distinction in their respective positions : 
the pohtical chief of the Admiralty is only the Lord whose 
name stands first in the Commission. But in fact the First 
Lord is supreme, and for two reasons. 

The First Lord has for a very long time been a member of 
the Cabinet. He therefore speaks to his colleagues with the 
force of the Cabinet behind him. If the other Lords difier 
from him at the Board he can say that unless his wishes are 
carried out he will not remain a member of the Board. ^ If, 
as would be probable, the rest of the Cabinet support the 
First Lord against his colleagues, the King would be advised 
to issue fresh Letters Patent, constituting a new Commission 
of the Admiralty, in which other names would be substituted 
for those of the dissentient members of the Board. 

Again, successive Orders in Council, beginning with that 
of 14 January 1869, have made the First Lord responsible 
to the King, and to Parliament, for aU the business of the 
Admiralty, and have, in addition, made the other members 
of the Board responsible to the First Lord for the business 
assigned to them. 

By Order in Council of 10 August 1904,^ the First, Second, 
and Fourth Sea Lords are to be responsible to the First Lord 
for so much of the general business of the Kavy, and the 
movement, condition, and personnel of the Fleet, as may 
be assigned to them or each of them by the First Lord; 
the Third Sea Lord and Controller is similarly responsible 
for the materiel of the Navy; the Parhamentary Secretary 
for the Finance of the Department and for such other business 
of the Admiralty as maybe from time to time assigned to him ; 
while the duties of the Civil Lord and the Permanent Secretary 
are left to be assigned to them from time to time. 

§ 3. Distribution oe Business 

The distribution of business rests on a Minute of the First 
Lord, made on 20 October 1904.^ At present it is as follows : 

^ Report of Select Committee of the Commons on the Board of Admiralty, 
1861, p. 185: Evidence of Sir John Pakington. ^ Cd. 2416. 

^ Statement showing present distribution of business between the various 
members of the Board of Admiralty, 1905. (Cd. 2417.) 
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the First Naval Lord, aided by the Deputy Chief of Staff, 
deals with operations and movements of the Fleet, and naval 
staff work generally. The Second Sea Lord with personnel, the 
Third with provision of ships and armaments and the work of 
the dockyards, the Fourth with supplies and transport. The 
Civil Lord is concerned with labour questions and provision of 
works and buildings, the Parliamentary and Financial Secre- 
tary with these issues, and the Permanent Secretary with the 
internal working of the office, with correspondence, and with 
the transaction of routine business. There is a very large 
naval and civil staff. 

Two things may be noted about the distribution of business. 
The Parhamentary Secretary holds a position of considerable 
importance in the Ministry, though his office does not bring 
him into the Cabinet. He represents the Department in 
the Commons, if the First Lord is a member of the House of 
Lords. 

The First Sea Lord is given a position of greater importance 
than formerly in the Minute of 20 October 1904. In any 
matter of great importance he is always to be consulted by 
the other Sea Lords, the Civil Lord, and the Secretaries, and 
though these officers have direct access to the First Lord, if 
they desire it, the First Sea Lord becomes, in all matters of 
great importance, the necessary intermediary between them 
and their political chief. How far he should go in subordina- 
ting their views to those of the First Lord is much disputed. 
From the investigation of the Dardanelles episode in the 
Great War it seems clear that it is not in the public interest 
that the views of the Sea Lords should be withheld from the 
Cabinet, and that it is their duty if they disagree with the 
First Lord to seek a Cabinet decision. It is, of course, proper 
that such issues should be raised in the Imperial Defence 
Committee. 

The Admiralty is constituted with the object of securing 
responsibility to Parliament by entrusting the affairs of the 
Navy to a civilian who shall represent the department in 
one or other House, while care is taken to supply this civilian 
minister with the best professional advice. As regards the 
general policy of the Board this advice comes through the Sea 
Lords, who do not as a rule change with changes of govern- 
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ment : in matters of detail the First Lord has the assistanc^ 
of an efficient permanent staff in all the numerous depart- ' 
ments of naval administration. 


VI. THE BOARDS AND MINISTRIES 

There is one large and distinct group of those departments 
of government which remain, consisting of a number of 
Boards, or Ministries replacing Boards, to which may be 
added new Ministries of like character. These, unlike the 
Treasury Board and the Admiralty Board, do not represent 
great offices put into Commission. In earher times they would 
have been Committees of the Privy Council. The oldest of 
them, the Board of Trade, has never, strictly speaking, 
ceased to be a Committee of the Council : the youngest, the 
Board of Education, was a Committee of the Council until the 
year 1899. In every case the Board included, and in these 
cases includes, besides the President, a number of great 
officials, usually the President of the Council, the Secre- 
taries of State, and the Chancellor of the Exchequer. The 
President, except in the case of the Board of Works, is 
appointed by Order or Declaration in Council ; the Board is 
a phantom ; the President, though by its statutory constitu- 
tion he would play a minor part among the great officers of 
State of whom the Board consists, is, in fact, the sole head of 
his department. TheBoardswere not merely indications of the 
diminished administrative importance of the Council: they 
mark also the increased activity of the State in compelling or 
controlling the action of the individual in many departments 
of human affairs. 

§ 1. The Board oe Trade 

This Board has a long history. In 1660 Charles II created 
two Councils, one for Trade and one for the Foreign Planta- 
tions. They languished and died in 1665. But in 1668 and 
1670 they were resuscitated, and for economy were combined 
under one Commission in 1672 ; on its being revoked in 1675, 
the control of trade returned to the Privy CounciL In 1696 
the Board of Trade and Plantations was created. This Board 
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was abolished in 1782.^ The sarcasms of Burke^ on its cost- 
liness and inefficiency were doubtless justified ; but the Board 
had difficulties from a want of executive power, which 
in part accounted for its incapacity. It could collect informa- 
tion and make suggestions to the Secretary of State for the 
Southern Department, but it could do no more, and in the 
hands of persons not naturally very zealous to give a return of 
work for their salaries, it became an expensive machine for 
making inquiries which were seldom made, and for having 
in readiness advice which was seldom asked for. From 1782 
until the present time the Board of Trade has been a Com- 
mittee of the Privy Council. An Order in Council of 23 August 
1786, never since revoked, constitutes a Committee of the 
holders of certain high offices, conspicuous among whom are 
the Archbishop of Canterbury and the Speaker of the House 
of Commons. A President and, until 1867, a Vice-President 
were from time to time appointed in Council, and individuals 
were added to the Committee for special purposes.^ The Com- 
mittee very rarely met, and its duties were discharged by the 
President and Vice-President. 

In 1862 it was enacted that this Committee of Council 
shoidd henceforth be described as the Board of Trade, and 
the Board is defined in the Interpretation Act, 1889, as 'the 
Committee of the Privy Council appointed for the considera- 
tion of matters relating to Trade and Plantations’,^ in 1867 
the Vice-President ceased to exist, and a Parhamentary 
Secretary was appointed. The President^ and Secretary are 
both capable of sitting in the House of Commons. 

The duties of the Board before 1840 were almost entirely 
consultative ; it collected statistics on the subject of trade, 
and was ready to offer advice to the Foreign Office on the 
subject of commercial treaties, and to the Colonial Office on 

^ 22 Geo. Ill, c. 82, s. 1 ; s. 15 transferred its powers to such Committee 
of the Privy Council as might be appointed. 

^ Burke, Speech on Economical Reform; but see Life of Shelburne^ by 
Lord E. Fitzmaurice, i. 240; Keith, Const. Hist, of First British Empire, 
pp. 273-7. 

^ See Return to an Order of the House of Commons for 1871 (482). 

* 24 & 25 Viet, c. 47, s. 65, and see 52 & 63 Viet. c. 63, s. 12. 

® The provision to this effect in 7 Geo. TV, c. 32 was inadvertently re- 
pealed by the Board of Trade Act, 1909, s. 23, but the error was validated 
and all holders of the office indemnified by 22 Geo. V, c. 21. 
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questions arising out of our dealings with the colonies ; a rehc 
of its old duties was the formal reporting on all colonial laws. 
In 1840 it began to acquire its modern executive functions; 
it was then for the first time called upon to settle and approve 
the by-laws of railway companies. Its duties in this respect 
grew, and for some time the department had a double aspect. 
It was the Committee of Council for trade and foreign planta- 
tions; in this capacity the Committee was specially consti- 
tuted to consider and report to the Colonial Office upon the 
constitutions proposed for our colonies in Africa and Austra- 
ha.^ It was also the Board of Trade, and in this capacity 
the President and Vice-President exercised an administrative 
control over railways, harbours, and other matters com- 
mitted to the Board by Statute. Gradually the consultative 
functions dwindled, and the administrative functions grew. 
In 1865, after some discussion as to the relation of the Foreign 
Office and the Board of Trade, the former department estab- 
hshed a new division to carry on correspondence in commer- 
cial matters, not only with the Board of Trade but with 
representatives of foreign powers in England and a few 
years later, in 1872, the consultative branch of the Board 
wholly disappeared.^ 

We have then to consider what are the duties of the Board. 
They are now mainly executive and regulative rather than 
advisory. 

The part of its present work which most nearly represents 
the old functions of the Board as an adviser in trade and 
colonial matters is the statistical and commercial department. 
The Board collects and publishes the statistics of the trade 
and shipping of the United Kingdom, the Empire overseas, 
and foreign countries. Here too is kept a register of the rates 
of duty levied by foreign countries on British goods. In 
general it may be said that persons in search of statistical 
information on the subject of trade and navigation, in the 
United Kdngdom, will obtain it at the Board of Trade. 
Moreover, its commercial f mictions have been widely extended 
by the adoption of protection and preference poHcies in 1931. 

^ Pari. Deb., 3rd Ser. cvi. 1120. 

® Ibid. ccix. 1150. 


Ibid, clxxvii. 1880. 
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It has authority under the Import Duties Act, 1932, to impose 
special duties on countries wliich discriminate against British 
trade, and such an Order adding 20 per cent, duty on many 
French imports was made in February 1934 as a result of 
this action France agreed to cease discrimination and the 
Order was revoked. It was active in procuring the Ottawa 
Agreements of 1932 and in negotiating a large number of 
trade agreements from 1932 on. 

Beyond this it may be said that wherever the State regu- 
lates trade in the interest of the pubhc safety, convenience, 
or profit, it is represented by the Board of Trade. 

In some matters the Board exercises ancient royal pre- 
rogatives transferred by Statute to departments of govern- 
ment. In others it represents the modern activity of the State. 

The ancient claim of the Crown to create monopohes in 
the buying, selling, making, or using commodities was limited 
by an Act of James I to the grant of Letters Patent for the 
exclusive use of new inventions.^ This prerogative has been 
regulated by subsequent Statutes : and the grant of patents, 
together with the registration of designs and trade marks, 
matters involving international agreements,® is now placed 
under the superintendence of the Board of Trade, which 
controls the Patents office. 

Upon the commercial department is thrown the duty of 
keeping the standard of weights and measures, formerly the 
business of the Exchequer, The entire machinery of Bank- 
ruptcy, apart from the consideration of legal questions, is in 
the hands of the Board so is the registration of Joint Stock 
Companies,^ conducted by a separate of&ce, but one included 
in the railway department, of which something must be said. 

The powers and privileges conferred upon companies 
which provide things of indispensable use or convenience 
were, and in part still are, generally speaking, exercised under 
the control of the Board. 

Such bodies are railway and tramway companies, now 

S.R. & 0., 1934, no. 83. On the vast accumulation of Statutes whence 
the Board derives its powers, the Chronological Table and Index to the 
Statutes, and the Index to the S.R. & 0., must be referred to. 

^ 21 Jac. I, c. 3. 

7 Ed. VII, e. 29; 9 & 10 Geo. V, o. 80; 18 & 19 Geo. V, c. 3; 22 & 23 
Geo. V, c. 32. M & 5 Geo. V, c. 69. ® 19 & 20 Geo. V, c. 23. 
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largely under the control of the Ministry of Transport,^ gas 
and water companies. They are in possession of a practical 
monopoly of tilings which man cannot do without — hght, 
water, and the means of locomotion. The State entrusts to 
the Board of Trade the task of seeing that these bodies act 
with due regard to the interest and to the safety of the pubhc. 
Safety would seem to have been the main object of the con- 
trol, now transferred to the Minister of Transport, exercised 
by the Board over electric hghting. 

The control is exercised in various ways. Where legislation 
by private bill or provisional order is required to effect 
the objects of the company, a government department can 
effectively intervene. When the company is in possession of 
its powers, it is controlled by inspection of works, by approval 
of by-laws and regulations, by inquiry into accidents. 

The Harbour department is one in which the Board exer- 
cises an ancient royal prerogative. The soil of ports and 
navigable rivers was, under the feudal land law, vested in the 
Crown. This right of ownership involved a duty to secure the 
safety of the country from hostile invasion and the due pay- 
ment of revenue arising from the Customs. 

These prerogatives reappear in the departments of govern- 
ment which have charge of ports. The Treasury and the 
Commissioners of Customs determine what shall be landing- 
places for merchandise,^ the Board of Trade has charge of 
harbours, subject to the intervention of the Admiralty where 
national safety is concerned, and of the Commissioners of 
Crown Lands, as regards the pecuniary interests of the Crown 
in the soil.^ Closely connected with its responsibility for the 
maintenance of harbom’S is the control exercised by the 
Board over the bodies to whom is entrusted the business of 
managing hghthouses,^ and the funds for their maintenance. 
The power of regulating sea and fresh-water fisheries has been 
transferred to the Board, now Ministry, of Agriculture,^ 

1 9 & 10 Geo, V, e. 50. 

2 10 & 11 Viet. c. 27, s. 24. 25 & 26 Viet. c. 69. 

^ These are the Trinity House in England, the Conanoissioners of Northern 
Lighthouses in Scotland, and the Commissioners of Irish Lighthouses for 
Ireland ; the latter can now be superseded by Irish Free State authorities. 

® 3 Ed. VII, c. 31. 

3042 E e 
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The Mines Department of the Board has a Parliamentary 
Secretary. It has wide powers under the Mining Industry 
Act, 1920, and the Coal Mines Act, 1930. The Secretary 
appoints under the latter Act the Members of the Coal Mines 
National Industrial Board, and the Coal Mines Reorganiza- 
tion Commission, charged with the duty of securing rationali- 
zation of the industry, which is drastically controlled as 
regards output and arrangement for export. 

The Marine department offers a very complete representa- 
tion of State control over commercial transactions. 

A merchant ship when built is measured, her name entered 
with a description of her in the books of the Board, and 
a certificate of registry given to her owner which is hence- 
forward the evidence of her identity and nationahty; the 
register is, in addition, the owner's title, and this does not 
merely put his title under the protection of a department of 
government, it enables him by a change of the registered 
name to sell and convey his ship to another with the minimum 
of expense. 

The safety of ship and crew is the next concern. 'The 
officers of a merchant ship are required to pass examinations 
in technical proficiency, and to produce evidence of character ; 
they then receive certificates enabling them to act as masters, 
mates, and engineers.’^ Certain rules are made and enforced 
by the Board for the conduct of officers and men, for the 
settlement of disputes, and for the discharge of the crew, 
with their due wages if at home, with means of return if dis- 
charged abroad, 

Besides securing that the ship shaU be competently 
officered and manned, the Board makes rules as to the number 
of passengers, the lights to be shown, and the boats to be car- 
ried, the position in the ship of certain sorts of cargo ; and its 
equipment with wireless telegraphy ; it is further invested 
with power to detain ships which are suspected of being unfit 
to go to sea.2 Board is also vitally concerned with the 
conclusion and execution of international arrangements as to 

^ Sir T. Farrer, TU State in its Relation to Trade, p. 123. 

^ In this regard it is subject, contrary to normal usage, to suit by persons 
aggrieved; Thomson v. Farrer (1882), 9 Q.B.D. (C.A.) 372. Contrast 
MarsMl Shipping Go. v. Board of Trade, [1923] 2 K.B. 343; Grech v. 
Board of Trade (1923), 130 L.T. 15. 
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safety of life at sea^ and conventions as to collision damage, 
salvage, carriage of goods at sea, &c. 

The Finance department of the Board is the outcome of 
all the above-mentioned duties. The staff required to effect 
this elaborate supervision, the maintenance of harbours and 
of hghthouses, the arrangements for merchant seamen’s 
savings banks, money orders, pensions for the relief and con- 
veyance home of distressed seamen, for the custody and trans- 
mission of the wages and effects of deceased seamen — all these 
matters involve not merely the keeping of accounts, but the 
administration of funds. The financial business of the Board 
involves therefore considerable labour and some cost. 

§ 2. The Commissioners of Works and Public Buildings 

The Department of Works traces its origin to the control 
provided for the expenditure on royal buildings which at one 
time feU entirely upon the Civil List, 

In 1782^ these were placed under the control of a Surveyor 
of Works, who was to be an architect, and regulations were 
made as to outlay on new buildings and repairs. In 1814^ a 
Surveyor-General was appointed 'for His Majesty’s works 
and public buildings’, whether provided out of the Civil List 
or by Parhamentary grant. 

In 1832^ the work of the Surveyor-General was taken from 
him and entrusted to a department of revenue, the Commis- 
sioners whose duty it was to manage the Woods, Forests, and 
Land Revenues of the Crown. 

These Commissioners, as was inevitable, applied the pro- 
ceeds of the Crown lands to the repair of buildings and the 
maintenance of the pubhc parks, and they did this without 
Parliamentary sanction. In 185P these departments were 
severed. The salaries of the Commissioners of Woods and 
Forests were brought into the annual votes for Civil Service 
expenditure, and the revenues which they collected were to 
pass into the Exchequer. A new department, the Board of 
Works and Public Buildings, was created, consisting of a 
First Commissioner, the Secretaries of State, and the Presi- 


M2 & 23 Geo. V, c. 9. 

54 Geo. Ill, c. 157. 

® 14 & 15 Viet. c. 42. 


22 Geo. HI, c. 82, as. 6, 7, 8. 
2 & 3 Will. IV, c. 1. 
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dent of the Board of Trade. The Commissioners must apply 
to Parliament for funds to carry out any public improvement. 
The First Commissioner may sit in the House of Commons. 

The First Commissioner is appointed by warrant under the 
royal sign manual; he acts alone; the Board never meets 
unless it should so chance that the office of First Commis- 
sioner was vacant and business had to be done. 

The First Commissioner has charge of royal palaces and 
parks, and beyond this he has charge of the fabric and furnish- 
ing of all pubhc buildings, including the Palace of Westmin- 
ster, and oversea legations, unless these should be specially 
assigned to any other department. He controls the Crown 
interests in Epping Forest,^ administers the Acts regarding the 
Geological survey,^ can erect or repair statues^ in the metro- 
pohtan police district, and controls ancient monuments.^ 

§ 3. The MnsrismY op Health 

The Local Government Board was the creation of an Act of 
1871,^ by which the powers possessed by the Privy Council, 
by the Home Secretary, and by the Poor Law Board in 
respect of public health, local government, and the adminis- 
tration of the poor law, were transferred to a Board consisting 
of the Lord President of the Council, the Secretaries of State, 
the Lord Privy Seal, the Chancellor of the Exchequer, and 
a President, to be appointed by an Order in Council and to 
hold office duriug pleasure. 

To this Board was given power to appoint Secretaries, 
Inspectors, and the necessary staff, with the sanction of the 
Treasury. The President and one of the Secretaries were 
made eligible for a seat in the House of Commons. As we 
shall have to deal hereafter® with the government of the 
United Kingdom, central and local, it is only necessary to say 
here that the Board did not meet, and that responsibihty for 
the conduct of its business was vested in the President and 
Parliamentary Secretary. In 191 9*^ the Board was replaced by 

& 30 Viet. c. 62, s. 6. ^ 8 & 9 Viet. c. 63. 

® 17 & 18 Viet. e. 33. 

^ 3 & 4 Geo. V, c. 32; 21 & 22 Geo. V, c. 16. 

® 34 & 35 Viet. c. 70. ® Ch. vii, sect. 1, § 5. 

9 & 10 Geo. V, c. 21 ; Sir A. Newsholme, The Ministry of Health. 
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a Ministry of Health, on whom were conferred its powers,^ 
those of the Insurance Commissioners, and the powers as to 
health matters of other departments. 

§ 4. The MmisTHY of Agriculture and Fisheries 

The Board of Agriculture dated from the year 1889.^ Like 
its brethren the Boards of Trade, Local Government, and 
Works, it consisted of a number of distinguished persons who 
never met, of a President, who might sit in the House of 
Commons, as its pohtical chief, and a permanent staff. A 
Parhamentary Secretary was authorized in 1909.^ 

It did not represent to any great extent a new interference 
by the State with the ordinary business of life. The Act which 
constituted it did no more than assign to a Board powers 
exercised by various bodies, created a new office so as to enable 
the exercise of those powers to be represented and criticized 
in Parliament, and imposed a duty to promote the studies of 
agriculture and forestry by collecting and publishing statis- 
tics — a power since widely extended,^ by assisting courses of 
instruction, and by inspecting schools in which such instruc- 
tion is given. 

The Board of Agriculture acquired powers from three 
sources. From the Privy Council it took the powers, given in 
1877, for the destruction of the Colorado beetle, and by 
various subsequent Acts for preventing the spread of con- 
tagious disease among animals. The only new power of this 
sort created by the Act of 1899 was a control with which the 
Board was invested over dogs for the purpose of muzzhng 
them at its pleasure, or making rules for their detention or 
even destruction if they stray. 

Perhaps the most important were the powers taken over 
from the Land Commissioners, who, having themselves accu- 
mulated the powers and duties of other Boards, were whoUy 
absorbed and disappeared in the Board of Agriculture. The 
commutation of tithe, the enfranchisement of copyhold, and 
the enclosure of commons took place under the provisions of 
various Statutes, the operation of which was subject to the 

* Those relating to elections were transferred to the Home Secretary; 

S.R. & 0„ 1921 (No. 959), p. 291. ^ 52 53 Viet. c. 30. 

* 9 Ed. VH, c. 15. ‘ 15 & 16 Geo. V, c, 39, 
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control of bodies of Commissioners. So, too, were the powers 
of limited owners of real property to pledge the credit of the 
land which they enjoyed for drainage or other purposes of 
improvement, or to employ for like purposes the produce 
of sale of such property effected under the Settled Land Act. 
So, too, were the powers of the Universities and the Colleges 
therein to deal with property in the management of which the 
pubhc was supposed to have an interest. All these powers 
had been concentrated in a body of Commissioners, who were 
not represented in Parliament. 

From the Board of Trade are taken, by an Act of 1903, 
powers and duties in respect of the fishing industry and the 
King may, by Order in Council, transfer to the Board of 
Agriculture any powers and duties of a Government Depart- 
ment which appear to relate to agriculture, to forestry,^ or to 
the industry of fishing.^ In 1919^ the Board was converted 
into a Ministry and its duties have enormously increased since 
1931 by the adoption of protection for industry and its 
extension to agriculture and fisheries. It supervises the de- 
velopment of marketing schemes under the Acts of 1931 and 
1933,® which aim at control and regulation of most important 
products, and is responsible for the operation of the Wheat 
Act, 1932. It deals with the fixing of agricultural wages by 
a Central Board and local Committees. It promotes small 
holdings and land settlement. 

§ 5. The Boaed oe Editcation 

This department of government illustrates the extent of 
State interference in a matter which seems so essentially one 
of private judgment as the education of children. 

^ 3 Ed. VII, c. 31. These duties may seem incongruous, but Lord 
Onslow, the President of the Board, urged that the department which had 
the care of the loaves should also be entrusted with the fishes; Pari. Deh., 
4th Ser. cxxiv. 222; 23 June 1903. 

^ Forestry has by the Forestry Act, 1919, been handed over to eight 
Forestry Commissioners, who are appointed by sign manual warrant, and 
incorporated by Charter (S.R. & 0. 1920 (No. 646), i. 748). They receive 
a Parliamentary grant, but are subject only to a certain amount of Treasury 
control. The control of Crown woods has been transferred to them from the 
Commissioners of Crown Lands; 13 & 14 Geo. V, c. 21, s. 1. 

® 52 & 53 Viet. c. 30, s. 4; 3 Ed. VII, c. 31, s. 1 (3). 

^ 9 & 10 Geo. V, c. 91. 

® 21 & 22 Geo. V, c. 42; 23 & 24 Geo. V, c. 31. 
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When first the State came in contact with education, in 
1833, it contributed, by a grant of £20,000 a year, adminis- 
tered through the Treasury, sums in aid of voluntary con- 
tributions for public elementary education. In 1839 the 
grant was enlarged to £30,000, and the duty of administering 
it was transferred to a Committee of the Privy Council. This 
Committee developed into a department, and in 1856 the 
Queen was empowered by 19 & 20 Viet. c. 116 to appoint 
a Vice-President of the Committee of the Privy Council on 
Education, who should be capable of sitting and voting in 
Parhament. Thus was created a Minister of Education, 
responsible to Parliament. The duties of this Minister have 
increased with the increased insistence of the State on the 
education of its citizens. 

The Act of 1870^ put compulsion upon every school district 
to provide school accommodation for its children, either by 
voluntary effort, or by the creation of a School Board and 
the imposition of a rate. The Act of 1876^ imposed a duty on 
the parent of every child to cause that child to receive effi- 
cient instruction in reading, writing, and arithmetic. The 
Act of 1902^ placed elementary education under the authority 
of municipal bodies, the councils of counties, and of boroughs 
and urban districts of a given population, and required all 
elementary schools, whether voluntary^ or rate-provided, to 
be maintained out of rates supplemented by a Parliamentary 
grant amounting to about £2 25. per child. As the State con- 
tributes so largely to the maintenance of the schools, it 
exercises a corresponding control over their conduct. Unless 
the conditions laid dovm in the Grant Regulations made 
from time to time by the Board, are complied vrith, the 
grant sanctioned by Parliament is not forthcoming in re- 
spect of the delinquent school. Voluntary aid has dropped 
out, except for keeping up the fabric of voluntary schools, 
and, while the burden on the ratepayer is heavy, the taxpayer 
contributed a sum of over fifty-one mfilions in 1933-4 towards 
the cost of education. 

1 23 & 24 Viet. c. 75. ^ 39 & 40 Viet, c, 79. ^ 2 Ed. VII, c. 24. 

^ Such schools enjoy the privilege of management by bodies, a majority 
of whom are not appointed by the local authorities, and in them denomina- 
tional religious instruction is given to all pupils whose parents do not object. 
In other schools undenominational instruction only is allowed. 
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The constitution of the Board concerns us. Until 1899 it 
was a Committee of the Privy Council, but its chief was 
the Lord President of the Council, not, as in the case of the 
Board of Trade, a President for that particular Committee. 
Nor has the course of its history followed that of the Board 
of Trade. It has wholly ceased even in theory to be a Com- 
mittee of the Council, and has become a Board similarly 
constituted to the former Board of Agriculture and the Local 
Government Board. It possesses a Parliamentary Secretary 
as well as a President, and this is necessary, for the Board 
needs to be represented in both Houses, since both take an 
amount of interest in educational details which is sometimes 
embarrassing to the Parliamentary representatives of the 
department. If both President and Parliamentary Secretary 
are in the House of Commons, the Lord President of the 
Council normally attends to the business of the department 
in the House of Lords and is prepared to take responsibihty 
for its action. 

The Act of 1899 provided for a Consultative Committee, 
which, as defined by Order in Council, 22 July 1920, is con- 
tinued in being by the Education Act, 1921. 

The Board of Education Act, 1899,^ made it lawful for the 
Crown in Council, by Order, to transfer to the Board any 
powers of the Charity Commissioners relating to education, 
and under Orders made in pursuance of this Act the powers 
exercised by the Charity Commission imder the Endowed 
Schools Acts have been so transferred.^ Hence the Board is 
enabled to frame, approve, and amend schemes for the use of 
educational endowments where lapse of time and change of 
circumstance have combined to render useless, or even harm- 
ful, the application of his property contemplated by the 
founder. It rests with the Charity Commissioners to deter- 
mine whether an endowment or any part of it is held or should 
be apphed for educational purposes.^ 

The Education Acts of 1902-3,® and 1918 now consoli- 
dated with changes in the Education Act, 1921, have given 

^ 62 & 63 Viet. c. 33, s. 2. 

^ Orders in Council, 7 Aug. 1900, 24 July 1901, 11 Aug. 1902. 

® 2 Ed. VII, c. 42; 3 Ed. VII, c. 24; 8 and 9 Geo. V, c. 39; ll&12Geo.V, 
c. 51. See SirL. A. S. Bigge, The Board oj Education. 
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large powers to Local Authorities, acting through Education 
Committees, over all forms of education within their areas ; 
but to discuss the nature and extent of these powers would 
involve an incursion into the field of Local Government. 

But the relations of the Board of Education to these bodies 
need to be touched upon here. In elementary education 
there exists considerable administrative control. The Local 
Authority must maintain the number of schools requisite 
for the children of the area, and, in order to earn the money 
granted by Parhament for the maintenance of the schools, 
must comply with the conditions of the Code. The Education 
Code, 1926, annually reissued, lays down regulations as to the 
subjects to be taught, the quahfications of teachers, the 
staffing of schools, and the dimensions and sanitary condition 
of the school buildings. 

The powers of the Board in respect of education other than 
elementary, apart from those which it has taken over from 
the Charity Commission, depend for their extent almost 
entirely upon the funds at its disposal. By the offer of grants 
of money to secondary or continuation schools and other 
educational institutions, for further or adult education, con- 
ditioned on their satisfying the requirements of the Board, 
the types of instruction given may be determined, and the 
action of Local Authorities guided by the pohcy of the Board. 
Special provision is made for the case of bhnd, defective, 
epileptic, and deaf children. 

A registration council was provided for in 1907 ; it was 
reconstituted in 1 926. By grant regulations the Boardin effect 
controls training, quahfications, tenure of office, and under 
Statute controls a contributory superannuation scheme. 

But it must not be supposed that the Board of Education 
is the only department concerned with educational subjects. 
The Home Office has the control of the approved (formerly 
industrial) schools, day or residential. These are for children 
found begging or destitute, or in bad company, or convicted 
of a criminal offence, or beyond the control of their parents 
in persistent truancy from school.^ Medical inspection of 

^ 29 & 30 Viet. c. 118, Industrial Schools Act ; 1 Ed. VII, c. 20, Youthful 
Offenders Act; superseded by the Children and Young Persons Act, 1933 ; 
S.R. & 0., 1933, No. 74:4:. 

3042 I- f 
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children is a matter of arrangement between the Ministry of 
Health and the Board. ^ 

The Treasury makes grants to Universities and University 
Colleges, and these are determined in respect of amount and 
conditions by the Chancellor of the Exchequer on the advice 
of a University Grants Committee. Lastly, the Civil Service 
Commissioners, by determining the character of the examina- 
tion for the higher branches of the Civil Service, can exercise 
an appreciable effect on the teaching of the Universities and 
the public schools. 

It must be admitted that the relations of the State to our 
educational system, though the Act of 1921 has done much 
to give them force and reality, are still unsystematic and 
incomplete. 


§ 6. The Ministries of Labour, Pensions, and 
Transport 

The New Ministries and Secretaries Act, 1916, provided for 
the creation of a Ministry of Labour, under a minister, aided 
by a Parliamentary Secretary. The Ministry is concerned 
with labour exchanges, trade boards, unemployment insur- 
ance, ^ and industrial conciliation. In part the powers of the 
minister were taken over from the Board of Trade,^ in part 
they are new powers. He appoints the members of the 
Industrial Court which exists in order to settle on a voluntary 
basis industrial disputes, and those of special courts of inquiry 
into trade disputes.^ 

The Ministry of Pensions Act, 1916, created a Ministry 
with a minister and a Parliamentary Secretary. The minister 
is assisted by a Special Grants Committee^ and a Central 
Advisory Committee.® He is the central authority for all 

^ 11 & 12 Geo. V, c. 51, s. 80. 

® 10 & 11 Geo. V, c. 30, s. 47, and now 24 & 25 Geo. V, c. 29, which 
places on him the duty of providing relief for able-bodied persons without 
means of subsistence. 

^ For the transfer see S.R. & O., 1917, Noa. 46, 666; 1919, Nos. 184, 1667- 
1925, No. 1261; 1927, No. 677. 

* Industrial Courts Act, 1919, ss. 1, 4. 

M & 8 Geo. V, c. 37, s. 2; 8 & 9 Geo. V, c. 57, s. 8. 

® War Pensions Act, 1921, s. 3. 
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issues coneerning war pensions, and is entitled to the aid of 
the Parhamentary and Financial Secretary of the Admiralty, 
the Financial Secretary of the War Office, and the Parha- 
mentary Secretary of the Ministry of Health.^ 

The Ministry of Transport owes its existence to the Ministry 
of Transport Act, 1919. The minister may be aided by a Par- 
hamentary Secretary. He is essentially charged with the im- 
provement and development of means of transport, and for 
this purpose the duties of other government departments in 
respect of transport have been transferred to him. The topics 
transferred include railways ; hght railways ; canals, water- 
ways, and inland navigation ; tramways ; roads, bridges, and 
ferries ; vehicles and traffic ; and harbours, docks, and piers. 
With the concurrence of the Board of Trade he appoints the 
Electricity Commissioners,^ through whom he may exercise 
his powers under the Electricity (Supply) Act, 1919, and the 
Central Electricity Board. This body consists of a Chairman 
and seven members, appointed for from five to ten years, and 
its members may not sit in the House of Commons.^ Though 
he is not responsible for appointing the members of the Lon- 
don Passenger Transport Board, he may remove members,^ 
and he has important powers of making regulations under 
the London Passenger Traffic Act, 1933, and of regulating 
traffic of all kinds under the Road Traffic Act, 1930.^ He also 
appoints the members of the Appeal Tribunal which under 
the later Act of 1933 deals with appeals from the hcensing 
authorities for vehicles created by that Act.® The minister, by 
a departure from the normal practice, is liable officially to 
suit in tort and in contract,'^ and is responsible at law for the 
acts and defaults of the officers, servants and agents of the 
ministry as if such persons were his own servants. Costs may 
be awarded against him. It may be presumed that his 
habihty extends only to acts within the sphere of authority 
of the servants in question. 

^ Ministry of Pensions Act, 1916, s. 1. 

^ Electricity (Supply) Act, 1919, ss. 1, 39. 

^ Electricity (Supply) Act, 1926. 

^ 23 Geo. V, c. 14, s. 1 (6). 

^ 20 <fe 21 Geo. V, c. 43, modified by 24 & 25 Geo. V, c. 50. 

“ 23 & 24 Geo. V, e. 53, s. 15. 

Ministry of Transport Act, 1919, s. 26 (1). 
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VII. MISCELLANEOUS, SUBORDINATE, AND NON- 
POLITICAL OFFICES 

§ 1. The Chahcelloe op the Duchy op Lancaster 

The Chancellor of the Duchy of Lancaster is the repre- 
sentative of the Crown in the management of its lands in the 
Duchy of Lancaster, the property of which is not confined to 
Lancashire but is scattered over various counties, and in the 
control of the courts in the County Palatine of Lancaster. 

These lands and privileges have always been kept separate 
from the hereditary revenues of the Crown, though the 
imheritance by a charter of Henry VII authorized by Parlia- 
ment is vested in the King and his heirs.^ The palatine rights 
of the Duke of Lancaster were distinct from his rights as 
Bang ; writs and indictments ran in his name ; the peace of the 
County was his peace and not the King’s ; the Courts were his 
Courts and he appointed the Judges. The Judicature Act, 
1873, has left only the Chancery Court of the County, but the 
Chancellor appoints and can dismiss the County Court Judges 
and their subordinates within the limits of the County. Be- 
yond this he is responsible for the management of the land 
revenues of the Duchy, which are the private property of 
the Crown, and he has charge of the Seal of the Duchy. He 
is appointed by Letters Patent, and his salary comes from the 
revenues of the Duchy and not from the Consolidated Fund. 

In fact the office, except for some formal business, is a sine- 
cure, since the judicial and estate work of the Duchy is done 
by the Vice-Chancellor and subordinate officials. The Chan- 
cellor is usually a minister whose advice or assistance is 
useful to a government, although he may from health or 
other reasons be unable to undertake the charge of an exact- 
ing department. 

§ 2. The Law Oppicees op the Crown 

The King cannot appear in his own Courts in person to 
plead his cause where his interests are concerned. So from 

^ Hardy, Charters of the Duchy of Lancaster, pp. 341, 346; Lancaster 
(Duchy) Case (1561), 1 Plowd. 212, 220; Att. Gen. of the Duchy of Lancaster 
V. Devonshire (Duke) (1884), 14 Q.B. D. 196. The distinction between the 
County Palatine and the Duchy, which has some importance in private law 
(Halsbury (2nd ed.), vi. 838 f.), is of no constitutional interest, and there- 
fore is not discussed here. 
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very early times he has used the service of an Attorney ^ or 
agent j to appear on his behalf. The list of Attorneys-General 
begins early in the reign of Edward I. The Solicitor-General, 
whose title and date of appearance have, without ground,^ 
suggested that he represented the King in matters arising in 
the Chancery, appears first in the reign of Edward IV. It is 
essential in practice that both should be in Parhament. 

These law officers are not only the legal advisers and repre- 
sentatives of the Sovereign: they are at the service of the 
State where offences against the good order of the community 
are not left to a private prosecution but are dealt with by 
the Government of the day ; they, at the instance of private 
persons, may intervene to vindicate rights of the pubhc. 

The Government may caU for their advice, and so may 
each department of government ; they are expected to defend 
in the House of Commons the legality of ministerial action 
if called in question.^ They are not necessarily or until recent 
years usually Privy Councillors, but they receive a writ of 
attendance, together with the Judges, to the House of Lords 
at the commencement of every Parhament.® 

The Crown, or it is more true to say the Government, has 
its legal advisers for Scotland and for Northern Ireland: the 
Lord Advocate and Solicitor-General for Scotland, the 
Attorney- General for Northern Ireland. The Lord Advocate 
and the Irish law officer are Privy Councillors. The Sohcitor- 
General for Scotland is not always in Parhament. 

The law officers of the Crown play a various part. They 
are the legal advisers of the Crown, the Ministry, and the 
departments of government ; they are members of the 
Ministry, though never until 1912^ of the Cabinet, and come 
and go with the change of party majorities ; they are members 

^ Holdsworth, H.E.L. vi. 469 £, 

® e.g. the deportation of Art O’Brien which was held to be illegal in 
R. V. Secretary of State; O'Brien, Ex parte, [1923] 2 K.B. 361. The relations 
between the Cabinet or Ministers and law officers as regards public prose- 
cutions were discussed in the House of Commons, Oct. 8, 1924. 

® See vol. i: Parliament, p. 59, ante. 

^ The Attorney- General is now occasionally in the Cabinet, but not so far 
any Solicitor- General. In 1913 for the first time both were in the Privy 
Council; A. Fitzroy, Memoirs, ii. 504. In the Cabinets of 1929 and 1931 
the Attorney-General was not included, and it is sometimes held that it 
is undesirable that he should sit in the Cabinet. 
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of the House of Commons, and responsible to Parliament for 
the advice given to the Crown and its servants; they are 
the chiefs of the legal profession in their respective countries, 
and in England and Northern Ireland represent the Bar 
when the Bar takes collective action. 


§ 3. SUEOUDINATE OFFICES 

Most of the Parliamentary heads of departments have the 
assistance, in administration and debate, of a Parliamentary 
subordinate ; and even in the case of those offices which appear 
to be single-handed, provision is made for their representation 
in the House of which the political chief is not a member. 

The First Lord of the Treasury is, almost always, the 
Leader of the House of Commons, and one of his most onerous 
duties is the arrangement of the business of the House. He 
is expected to ensure the passing of a certain number of Bills 
which the Government of the day consider it necessary to 
pass, either in the fulfilment of promises made at a past 
general election, or with a view to the prospects of an 
approaching general election, or because they are needed for 
the advantage of the country. If he is to secure the legisla- 
tion which he requires he must appropriate to the best 
advantage the amount of Parliamentary time which is at the 
disposal of the Government. In doing this the First Lord 
must rely on the assistance and advice of the Parliamentary 
Secretary to the Treasury who is €.x officio the chief Whip of 
the party in power. He knows, or should know, the extent 
to which the habitual supporters of the Government can 
be relied on to aid the passing of Government Bills, what 
questions may arise which would have a tendency to divide 
the party, and how far the Leader of the House can tax the 
loyalty of his followers, if he should caU upon them to sit for 
long or late hours, or to forgo the time which would ordi- 
narily be given to occupations other than Parliamentary. 

The Parhamentary Secretary is for these purposes the 
essential assistant of the Leader of the House, but the Leader 
must be a man of strong character and business capacity if 
he would not have the Secretary mould the destinies of the 
party. The Financial Secretary to the Treasury assists the 
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Chancellor of the Exchequer as we have described in an earher 
part of this chapter. 

Every Secretary of State has the assistance of an Under 
Secretary. The Presidents of the Boards of Trade and 
Education, and the Ministers of Health, Labour, Transport, 
Agriculture and Eisheries, and Pensions, have each a Parlia- 
mentary Secretary. An Under Secretary is appointed by 
letter from the Secretary of State ; a Parliamentary Secretary 
by a minute of the Board, which for these purposes is the 
President, or by the minister. Beyond this difference in the 
mode of appointment, and the fact that the Under Secretary 
sometimes receives a somewhat larger salary than the Parlia- 
mentary Secretary, there is no difference in their duties. The 
subordinate who represents his department single-handed in 
the House of Commons has necessarily harder work, and a 
position of greater responsibility and influence, than the sub- 
ordinate whose chief is with him in the Commons, or even 
than the subordinate who is single-handed in the House of 
Lords. But this feature of their political life is common to 
the Under Secretary and the Parliamentary Secretary. 

The War Office has a larger Parliamentary staff, and so has 
the Admiralty. The Secretary of State for War is assisted by 
a Financial Secretary as well as by an Under Secretary. The 
First Lord of the Admiralty by a Parflamentary and Financial 
Secretary as well as by a Civil Lord. The Commissioners of 
Works, if their political chief were in the House of Lords, 
might be represented in the Commons by two of the Junior 
Lords of the Treasury ; the Financial Secretary to the Trea- 
sury used to represent the Post Office if the Postmaster- 
General was a peer. 

Irish business used to be dealt with in the House of Lords 
by the Lord Lieutenant ; it is now the province of the Secre- 
tary of State for Home Affairs as regards Northern Ireland 
and of the Dominions Secretary as regards the Irish Free 
State. The Lord President,^ Lord Privy Seal, and Chancellor 
of the Duchy need no Parliamentary assistance. 

^ Before the passing of the Board of Education Act, 1899, the Lord 
President of the Council would represent the Education Office in the House 
of Lords, and he raay do so now if the Board is otherwise unrepresented in 
that House. The Act provides that the President of the Board and the 
President of the Council may be the same person. 
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The Parliamentary Under Secretaries are not considered as 
holding office under the Crown. They do not kiss hands or 
go through any other formahty on their appointment, nor 
did the acceptance of such office vacate their seats, though 
the number who can sit in the Commons is limited to six.^ 

§ 4. Ministers and Cabinet 

The offices which necessarily bring their holders into the 
Cabinet used not to be more than ten in number. Now the 
First Lord of the Treasury, the Lord Chancellor, the Lord 
President, the eight Secretaries of State, the Chancellor of 
the Exchequer, and the First Lord of the Admiralty, must 
be members of every Cabinet, though the Chancellor of the 
Exchequer was not considered essential to a Cabinet at 
the beginning of the last century, nor the First Lord of the 
Admiralty at the beginning of the eighteenth.^ The Lord 
Privy Seal normally holds an office of Cabinet rank, and 
Trade, Labour, Health, Agriculture, and Education have 
now acquired a prescriptive right to representation in the 
Cabinet. The Chancellor of the Duchy of Lancaster, the 
Minister of Transport, the Postmaster-General, and the First 
Commissioner of Works, may or may not be in the Cabinet ; 
this would depend on the importance of the holder of the 
office, or on the willingness of a Prime Minister to gratify 
his supporters in the Ministry. 

The size of Cabinets tends to increase. Mr. Gladstone’s 
Cabinet of 1886 consisted of 14 members. In 1892 Lord 
Sahsbury’s Cabinet had grown to 17. Mr. Balfour’s Cabinet 
in 1905 reached the number of 20, and the Cabinet of Sir 
Henry Campbell-Bannerman consisted of the same number. 
This seems to be about the normal number; in 1934 th^re 
were 21 members. The episode of the War Cabinet has been 
referred to above,^ and the emergency Cabinet of 1931 had 
but 10 members. The work of dehberation cannot be facih- 
tated or strengthened by this increase of numbers, and we 
may find that we are returning, in some respects, to the 

^ 16 & 17 Geo. V, c. 18. 

^ See Bulwer’s Life of PalmerstoUf i. 91 as to the Chancellor of the 
Exchequer; Hardwicke State Papers, ii. 461 as to the First Lord of the 
Admiralty. a 
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practice of the 18th century — to an inner circle, the confiden- 
tial Cabinet, and an outer group of persons to whom Cabinet 
office is given in order to please an individual, a constituency, 
or an interest. 

§ 5. Mestistebs and Parliament 

The departments of government with which we have dealt 
are all in immediate contact with Parliament because their 
official chiefs, though holding office under the Crown, are 
excepted from the official disability imposed by the Act of 
1707. So completely has opinion changed since the Act of 
Settlement forbade persons holding office under the Crown 
to sit in the House of Commons, that no one of these offices 
can be held for many weeks together without a seat in Parha- 
ment. This rule is based on custom created by convenience. 
For purposes of administration an officer of State could con- 
duct the business of his department as well or better without 
a seat in Parhament. But the great departments of govern- 
ment are filled by the King from a group of statesmen indi- 
cated by the electorate, and their business must be conducted 
subject to the criticism of the representatives of the people. 
If a department is not represented in Parhament, criticism 
goes unheeded or the department is undefended. If comment 
upon bad ad min istration is to be effective, if good administra- 
tion is to be justified and supported by pubhe opinion, it is 
essential that the great departments should be represented 
both in the House of Lords and also in the House of Com- 
mons. This matter wiU be better dealt with in the next 
section. Here it may be said that the most noted instance 
of a Cabinet minister remaining without a seat in Parhament 
for any length of time is that of Mr. Gladstone in 1846. On 
being appointed Colonial Secretary in December 1845 he 
vacated Ms seat for Newark, and, faihng to obtain re-election, 
he was out of Parhament until he went out of office with 
Sir Robert Peel in June 1846. Sir Arthur Griffith-Boscawen 
sat in. Bonar Law’s Cabinet from October 1922 to March 1923 
without a seat in the Commons. But Sir W. Jowitt had to 
resign the office of Attorney-General in 1931 when he was 
defeated at the general election, and efforts to find him a seat 
failed. 


3042 
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THE DEPARTMEISTTS OF GOVERNMENT Chap. Ill 
§ 6. NoiT'Polttical Depabtme^^ts 
We should hear in mind that, when we have described the 
various departments of government as represented by their 
pohtical chiefs, we have only drawn in outline the salient 
features of the executive. There are important departments 
which are not thus represented in Parhament, and every 
department, whether it does or does not possess a pohtical 
chief, possesses a staff of permanent officials by whom the 
daily business of government is carried on. 

The departments which may be described as non-pohtical 
are, broadly speaking, the outlying departments of the 
Treasury, the Ecclesiastical Commission, and the Charity 
Commission. 

But, since a department which has no authorized spokes- 
man in either House is apt to fare badly under adverse 
criticism, it will be found that provision is made for some 
Parhamentary representation of each of these departments. 

Offices connected with the Treasury 

The members of the Treasury Board would naturally 
defend or explain, if required, the action of the offices which 
it controls,^ and which have no pohtical chiefs. Of these 
some discharge duties which are almost wholly ministerial. 
Such are the Inland Revenue and Customs and Excise Com- 
missions. Others discharge duties which may bring them 
within range of criticism. 

^ The offices are: 

The Exchequer and Audit Office. Civil Service Commission. 

Customs and Excise Establishment. London Gazette Office. 

Office of the King’s and Lord British Museum. 

Treasurer’s Remembrancer, Edin- National Gallery and National Por- 
burgh. trait Gallery. 

Inland Revenue Department. Wallace Collection. 

Meteorological Office. Record Office. 

Min t,. Development Commissioners. 

Paymaster-General’s Office. Stationery Office. 

Treasury SoKcitor’s Office. Post Office. 

Parliamentary Counsel’s Office. Office of Works. 

The last two have their Parliamentary chiefs. 

The Public Works Loan Board and the National Debt Office are not 
subordinate to the Treasury (Heath, The Treasury^ p. 125). The Meteoro- 
logical Office is under the administrative control of the Air Miuistry. 
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The Ecclesiastical Commission 

The Ecclesiastical Commission is not connected with any 
governmental department. We shall have to speak of it in 
a later chapter, so will only say here that in respect of the 
management and distribution of Church property it exercises 
large powers conferred upon it by various Statutes.^ In the 
discharge of the duties thus laid upon the Commission it may 
very possibly become the subject of hostile criticism or in- 
quiry, and this possibihty is met, not by giving to the Com- 
mission a changing political chief, but by placing among its 
members the Bishops and certain great officers of State, and 
by the further introduction into its body of two paid Com- 
missioners,^ one of whom is ehgible for a seat in the House 
of Commons, and may there defend its action. 

The Charity Commission 

The Charity Commission needs a longer notice. It dates 
from 1853 ; and its objects are to protect property held upon 
charitable trusts ; to inquire into the administration of such 
property ; to adapt the use of the charity from time to time 
to purposes corresponding to the intentions of the donor, 
where those purposes cannot profitably be carried out as 
originally expressed ; and to cheapen and faciHtate legal 
proceedings incidental to the use of charities. 

A charity is for these purposes a grant of property in trust 
for the benefit of the pubhc, or of some class of the pubhc, 
not necessarily for the benefit of the poor. In process of 
time such a grant may come to be lost, wasted, or misappfied. 
The body of trustees may fail to be renewed, and funds which 
stood in their joint names may pass into the hands of the 
survivor, and thence, if the trust be not reconstituted, may 
become confused with his personal property. Careless ad- 
ministration of the property may lead to a diminution of its 
capital value, or an improvident distribution of its income. 
Lapse of time may alter the conditions of the grant so as to 
make its application useless or even harmful. 

1 6 & 7 WiU. IV, c. 77; 3 & 4 Viet. c. 113; 13 & 14 Viet. c. 94; 31 & 32 
Viet. c. 114; 35 & 36 Viet. c. 14; 47 & 48 Viet. e. 65; 4 & 5 Geo. V, e. 5; 
Ecclesiastical Commissioners Measure, 1926, are among the more important 
of these. ^ 13 & 14 Viet. e. 94, s. 3. 
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The legal position of charities before the appointment of 
the Charity Commission was this: the trustees could not deal 
with the capital or corjpus of the property without the 
approval of the Court of Chancery, nor without such approval 
could they alter the distribution of the revenue. Thus, though 
trustees of charities enjoyed some special facilities in coming 
before the Court, they could not make an advantageous sale 
of property or a suitable change in the disposition of the 
income without entering upon legal proceedings which often 
involved expense and delay. 

The better management of charities had been under the 
consideration of Parhament for a long time before the first 
Act on the subject was passed in 1853.^ The object of this 
Act was to place in the hands of a pubhc body many of the 
powers which before could only be exercised by the Court 
of Chancery. It empowered the Crown to appoint by sign 
manual warrant four Commissioners, three to hold office 
during good behaviour and one during pleasure. The last 
was to be unpaid, and a mode was thereby provided for 
representing the department in the House of Commons. To 
this body two Commissioners were added in 1874, when the 
work of the Endowed Schools Commission was transferred 
to the Charity Commission, and two more in 1883 under the 
City Parochial Charities Act, Under the Act of 1853 and 
successive Acts which have modified or extended the powers 
originally conferred, the Commissioners can inquire into 
the administration of charities and compel the production of 
their accounts.^ In various ways they can cheapen and facih- 

^ A Parliamentary Commission sat from 1818 to 1837, and reported on 
all the charities in the country. A Select Committee of the House of 
Commons, appointed in 1835, examined and reported on this report; and 
a Royal Commission sat in 1849 to consider the completed reports of the 
Commission of 1818. 

^ The Acts relating to the Charity Commission are, as regards inquiry 
into administration of Charitable Trusts, 16 & 17 Viet. c. 137 (1853), 18 & 19 
Vict. c. 124 (1855) ; as regards Schemes, 23 & 24 Viet. c. 136 (1860), 32 & 33 
Viet. c. 110 (1869) ; as regards Endowed Schools, 32 & 33 Vict. c. 56 (1869), 
36 & 37 Viet. c. 87 (1873) ; as regards the City Parochial Charities, 46 & 47 
Vict. c. 36 (1883). The transfer to the Charity Commissioners of the powers 
of the Endowed Schools Commission was efiected by 37 & 38 Vict. c. 87 
(1874). War charities were placed under their control by 6 & 7 Geo. V, c. 
43, and their powers under this Act were applied to charities for the blind by 
10&llGeo.V,c. 49. 
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tate the management of property held on charitable trusts. 
They can appoint new trustees by simple order, can advise 
them in matters of doubt, and can give them a statutory 
indemnity for acting on such advice. They can sanction and 
control sales, mortgages, and leases of lands. They can vest 
property in official trustees, thus not only securing the 
property, but simplif3dng the title to it. By these means 
charities are saved the delay and cost of proceedings in the 
Chancery Division. 

Again, where it is desirable to alter the mode of administer- 
ing a charity because of a change in the circumstances of the 
place which was to be benefited, or of the property constitut- 
ing the endowment, or of the general conditions of society, 
the Charity Commission have received power, since 1860, to 
frame new schemes for efiecting the intention of the founder 
of the charity. Appeal hes to the Chancery Division from 
such decisions.^ 

As has been already stated, the Board of Education Act, 
1899, made provision for the transfer, by Order in Council, to 
the Board of Education of the powers of the Commission in re- 
spect of such trusts as the Charity Commissioners determined 
to be educational. In the case of such endowments appeal 
from the Board hes to the Privy Council.^ 


VIII. THE CrVTL SERVICE AND THE TERMS OF 
OFFICIAL TENURE 

§ 1. The Permanent Civil Service^ 

In one way or other every pubhc office is provided, directly 
or indirectly, with a spokesman in Parhament, who has some 
special knowledge or official connexion with its business, 
though he may not be its pohtical chief. 

This is the more important, because no one but a servant 

^ Campden Charities^ In re (1881), 18 Ch. D. 310. 

^ See St. Leonard, Shoreditch, Parochial Schools, In re (1885), 10 App. Cas. 
(P.C.) 304. 

^ This term has no legal definition; in practice it covers those Crown 
servants who are engaged in executive work in government departments, 
who are not members of the defence forces, and who are not political officers. 
How far it covers minor employees is not certain. See Mustoe, British Civil 
Service, pp. 15-27. For superannuation purposes it is strictly defibaed. 
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of the Crown, holding a political office, can speak on behalf 
of a government department.^ If things go wrong it is for 
the King’s advisers to suggest a change of measures to the 
civil servants in the department concerned, or failing this, a 
change of men to the Crown. The Cabinet can almost always 
in the last resort ask the King to exercise his power of dis- 
missal, and treat a refusal as a mark of want of confidence in 
themselves.^ 

It is always possible to turn a non-pohtical into a pohtical 
department by removing the Parhamentary disabihty of its 
chief officer. Custom and convenience would then require 
that he should have a seat in Parhament, and direct responsi- 
bihty to Parhament would at once give him the control over 
the pohcy of his office. 

The Parhamentary chief for the time being personifies the 
department in the view of the pubhc; but the business of 
the country is done by the permanent officials. They are 
severed from pohtical life not merely by the Statutes which 
disable them from sitting in the House of Commons, but by 
the usage of the Civil Service, apphcable to both Houses of 
Parhament, which secures ^that the members of the service 
remain free to serve the government of the day without 
necessarily exposing themselves to pubhc charges of incon- 
sistency or insincerity’.^ The Parhamentary chief changes, 
but they are unaffected by the ebb and fiow of pohtical 
opinion. To this circumstance we owe several advantages. 

Security of tenure and the reasonable prospect of pro- 
motion induce men of abihty to enter the pubhc service. They 
take an interest in their work which they would not feel if 
they knew that their official careers might be brought to 
an end by matters over which they have no control — an 

^ Todd {Pari. Govt, in England, i. 752) states that the votes in supply for 
the British Museum are an exception to this rule, being proposed by one of 
the trustees. This seems to have been the practice at least as late as 1866. 
The vote is now moved by the Financial Secretary to the Treasury. 

^ See post, p. 234, as to offices tenable ‘during good behaviour’. 

® Order in Council, 29 Nov. 1884, whereby a civil servant standing for 
a constituency must resign his post when he announces himself as a candi- 
date, The rule is relaxed for members of the industrial staffs of the defence 
departments other than certain supervising officers; Order in Council, 
25 J uly 1927. Peers must not speak or vote while in the service. All servants 
must avoid political activity ; Treasury Minute, 27 Feb. 1928. 
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adverse division in the House of Commons, or the blunders 
of another department, leading to the retirement of the 
Ministry. Thus the country is well served, and presumably^ 
on more economical terms than would be possible if the 
tenure of ofl&ce were precarious. 

And one may say further, that but for this rule of perma- 
nence the Civil Service would not merely faU short of its 
present standard of excellence: it would not attain to an 
ordinary standard of efficiency. If we picture to ourselves 
a new staff of officials on each change of Ministry beginning 
afresh to master the elaborate system of Treasury control or 
the multitudinous detail of the Home Office, we can form 
some idea of the difficulties which would bef aU us if the entire 
patronage of the Crown was placed at the disposal of an in- 
coming Prime Minister. When we recollect that during two 
years — 1885, 1886 — ^four Ministries held office, that, in the 
case of two of these, one lasted for 227 days, and the other 
for 178, and that the Labour Ministry of 1924 lived only 
nine months, it is plain that a system which even in a 
modified form is said to lead to departmental inefficiency in 
America, where there is necessarily a four years’ tenure of 
office, would lead, with us, to departmental collapse. 

It remains to ask how is the administration affected by 
the frequent change of the Parhamentary chief. Bagehot has 
dwelt at length on the advantages of the system. Official 
work, however capable and zealous the pubhc servant may 
be, is apt to get into grooves. The Parliamentary chief brings 
a fresh mind to bear on the routine of office, and may ensure 
a circulation of ideas in its intellectual life. Perhaps Bagehot ’s 
ideal is not always attained. He pictures the political leader 
bringing intelligent curiosity and quickening impulse to bear 
on the work of his department, while a permanent staff with 
a precise knowledge of the action of the official machinery 
is prepared to welcome with zeal his suggestions for making 
it move quicker, more smoothly, more cheaply. ^ This may 
not always be so. In most cases the minister finds himself 

^ That pension is deferred pay in any sense was not accepted by the Honse 
of Lords in Considine v. Mclnerney, [1916] 2 A.C. 162, at pp. 171, 172, 173, 
181 . In practice it is usually held that the value of pension rights is equiva- 
lent to the addition of about one-eighth of the salary. 

^ Bagehot, English Constitution^ ch. vi: ‘Change of Ministry’. 
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unable to resist the weight of official pressure, as in the case 
of Mr. J. H. Thomas’s renunciation in office in 1924 of his 
earlier proposals for the reform of colonial government. On 
the other hand Lord Morley at the India Office was auto- 
cratic and doctrinaire, as his correspondence with Lord 
Manto abundantly showsA 

But whether or no the Parliamentary chief promotes the 
administrative capacity of his department he is certain to 
render it one great service. He stands between his staff and 
the House of Commons. It is possible that the permanent 
staff know too much to be tolerant of criticism ; they may 
meet it with resentment and contempt: but assuredly it is 
certain that a popular assembly knows too little to be a fair 
judge. Its criticism may be perverse, its interest intermittent, 
its action capricious.^ 

It is the duty of the Parliamentary chief to aid his depart- 
ment by answering criticism which needs to be answered, by 
resisting expressions of censure, or legislative action, which 
is iU considered or unjust. He can speak with some experience 
of the ways of the House of Commons, and with some sym- 
pathy for its ignorance, for he has but lately learned the 
business of the department himself : if his powers of persua- 
sion fail, he has the government majority at his back. 

And not only in dealings with the House of Commons is 
the Parliamentary chief of use to his department. He is to 
the general pubHc the interpreter of official life ; he represents 
his office in the view of the country. An outstanding head 
like Joseph Chamberlain lends distinction to an office hitherto 
obscure. If he gets credit for its successes he also suffers for 
its shortcomings or failures. 

It might be possible to have as good a public service if 
the departments were not represented in Parliament, but it 
is certain that we should not have so strong a public service, 
and that its place in popular esteem is raised, even at the 
cost of some want of appreciation of the merits of the perma- 
nent staff by its connexion with party politics. 

^ For the King’s vain resistance to certain of Morley’s reforms, see Lee, 
ii. 381-9. 

^ The views on India of many Liberals in the Parhament of 1906-10 
illustrate this point. 

^ The rule under which ofS.cials are not supposed to be more than 
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It is weU to bear in mind that the permanence of the Civil 
Service, though we regard it as following necessarily from the 
general disqualification of officials for a seat in the House of 
Commons, is reaUy only a matter of convention. It is im- 
possible to read Swift's diary or the letters of Eolingbroke 
without seeing that the American maxim — 'the spoils to the 
victor ’ — was very present to the minds of the Tory party in 
the reign of Anne. Walpole and George Grenville deprived 
officers of their commissions for voting against the Govern- 
ment in Parliament. Henry Fox in 1763 dismissed opponents 
of the Government from non-political places on such a scale 
as to excite general disgust. Since then we have heard nothing 
of a proscription; but it would be perfectly legal, though 
wholly unconstitutional, for an incoming minister to obtain 
from the Crown as a proof of confidence the dismissal of every 
civil servant who holds his office during pleasure. 


§ 2. Conditions or Tenure 

This brings us to the nature of official teniue. On what 
terms do public servants hold their offices ? 

All offices, whether hmited as to tenure by a specified time 
or not so limited, are held subject to one of two conditions : 
they are held either 'at pleasure or 'during good behaviour', 
and unless it is otherwise stated their occupants hold 'at 
pleasure'. 'Persons employed in the service of the Crown, 
except in cases where there is some statutory provision for 
a higher tenure of the office, are ordinarily engaged on the 
understanding that they hold their employments at the 
pleasure of the Crown.' Thus Lord HerscheU in the case of 
Dunn V. The Queen} and the rule is equally applicable to 
civil and to military appointments. -Of the servants of the 


exponents of ministerial policy is not now so rigidly observed as formerly, 
but it is salutary. 

^ [1896] 1 Q.B. (C.A.) 116, and see Shenton v. Stuart^ [1895] A.C. 229. 
But statutory provision may be made for some restriction on the power of 
dismissal as in the New South Wales case of Gould v. Stuart, [1896] A.C. 575. 
See also Beilly v. R., [1934] A.C. 176, which lays down that the relation 
of the officer to the Crown may have contractual character, though the 
Crown can in the absence of statutory restriction terminate office at 
pleasure. 

3042 H h 
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State some hold directly of the Crown, and are appointed 
either, 

(1) By dehvery of symbols of office, e.g. the seals of a 
Secretary of State ; 

or (2) by Order or declaration of the King in Council, e.g. the 
President of a Board or a Civil Service Commissioner ; 
or (3) by letters patent under the Great Seal, e.g. the Chan- 
cellor of the Duchy of Lancaster, Regius Professors of 
the Universities, or the Comptroller and Auditor- 
General ; 

or (4) by warrant or commission under the Sign Manual, e.g. 
the Viceroy of India, the First Commissioner of Works, 
or an officer when first given permanent rank in the 
Army. 

Some are not directly appointed by the Crown, but are 
appointed with more or less of form by heads of departments. 
An officer in the Navy, for instance, holds a commission from 
the Lords of the Admiralty, an Under Secretary of State 
is appointed without form by his political chief, the Parlia- 
mentary Secretary to the Board of Trade by a minute of his 
Board, the Receiver-General of Inland Revenue by Treasury 
warrant. Civil servants in general are certified to be qualified 
by the Civil Service Commission and are notified of the posts 
they are to fiU by the department concerned. 

But all hold on one or other condition, the royal pleasure 
or good behaviour, subject in either case in some instances to 
an age limit. 

To this last a third is sometimes added which has given 
rise to misunderstanding. The Judges, the Comptroller and 
Auditor-General, hold office during good behaviour, ‘but upon 
the address of both Houses of Parliament it may be lawful to 
remove them\ This has been construed to mean that such 
officers can only be removed on address of the two Houses. 
But the words mean simply that if, in consequence of mis- 
behaviour in respect of his office, or from any other cause, 
an officer of state holding on this tenure has forfeited the 
confidence of the two Houses, he may be removed, although 
the Crown would not otherwise have been disposed or entitled 
to remove him. Such officers hold, as regards the Crown, 
during good behaviour \ as regards Parhament, also during 
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good behaviour, though the two Houses may extend the 
term so as to cover any form of misconduct which would 
destroy pubhc confidence in the holder of the office.^ We may 
then dismiss this condition of tenure, as being part of the law 
relating to Parliament. Apart from this the question of dis- 
missal is not wholly free from difficulty. 

Appointments made during good behaviour create a life 
interest in the office, unless specifically made for a term of 
years, or subject to retirement at a specified age. Such as 
are made directly by the Crown are made by sign manual 
warrant or by letters patent. Good behaviour means good 
behaviour in respect of the office held. Misbehaviour appears 
to mean misconduct in the performance of official duties, 
refusal or dehberate neglect to attend to them, or, it would 
seem, conviction for such an offence as would make the con- 
victed person unfit to hold a pubhc office.^ 

Where an office is thus forfeited by breach of the condition 
of tenure, the mode of removal does not seem perfectly clear. 

The forfeiture of an office held by letters patent must, it 
is said,^ be enforced by a writ of scire facias, which has been 
thus described : 

‘The writ of scire facias to repeal or revoke grants or charters 
of the Crown is a prerogative judicial writ which, according to 
all the authorities, must be founded on a Pecord. These Crown 
grants and charters under the Great Seal are always sealed in 
the Petty Bag Office, which is on the Common Law side of the 
Court of Chancery, and become Records there. 

The duties of the Petty Bag Office are now discharged in 
the Crown Office in Chancery,® but the writ of scire facias 
must none the less be foimded on a Record, and thus would 

^ For the procedure in such cases, see Pari. Deh., 2nd Ser. xiv. 500, 502, 
for a statement by the Speaker, in the case of Mr. Kenrick, as to the courses 
open to the House. Todd, Pari. Qovt. of England (2nd ed.), ii. 867, gives a full 
account of the case of Sir Jonah Barrington : a case in which the King acted 
upon an address of the two Houses. 

^ 9 Co. Rep. 50 ,* R. v. Richardson^ 1 Burr. 539. 

® ‘Regularly there must be a scire facias to remove the party where he 
has the office by matter of record ; for he cannot be removed without matter 
of record.’ Com. Dig. Tit. Offices, k. 11. 

^ R. V. Hughes (1866), L.R. 1 P.C., p. 87. 

® 37&38Vict. c. 81.S. 5. 
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be inapplicable to the forfeiture of offices granted by sign 
manual warrant. 

There appears to be authority^ for saying that a sign 
manual warrant, making a grant of property, may be revoked 
simply: if so it would seem that a grant of office might on 
the occurrence of cause of forfeiture be revoked in hke manner, 
unless other provision exists under Statute.^ Probably the 
warrant would, on just cause, be revoked and the ejected 
officer left to proceed, if so minded, against the Lords of the 
Treasury for his salary in the form of a Petition of Right, ^ or 
by proceedings analogous to the former writ of quo warranto 
against the person who had replaced him in his office. 

§ 3. The Okgahization oe the Civil Seevice 

The Revolution marked a definite change in the position of 
ministers eligible for seats in Parliament and officers not so 
eligible. At the same time the growth of ministerial responsi- 
bility made the appointments to office more and more 
definitely poHtical ; offices were given by ministers acting for 
the Crown without regard to age or qualification in return for 
political support or out of personal interest.^ It was not until 
1848 that the Treasury set on foot an inquiry, one of the 
members participating being Sir Charles Trevelyan, who 
collaborated with Sir Stafford Northcote. The Report of 
1853^ laid down the principles now in general operation. 
(1) When possible the mode of entry was to be by competitive 
examination conducted by a central board of examiners of 
independent status, due regard being had to the age, health, 
and general fitness of the examinees. (2) There should be 

^ Forsyth, Cases in Constit. Law, p. 385: but where a borough petitioned 
that a grant of a separate Quarter Sessions (made under 5 & 6 Will. IV, 
c. 76, s. 103) should be revoked, the Law Officers advised that this could 
not be done, partly because a Court of Justice established by Law could 
not be abrogated by a mere act of prerogative, partly also because the 
office of Hecorder heing tenable during good behaviour could not be thus taken 
away from the holder; ibid., p. 386. 

® Thus by Statute (21 & 22 Viet. c. 83, s. 12.) Begins Professors in the 
Scots Universities can be removed only by the consent of the Privy Council 
Committee for these Universities. Their appointment is by commission 
in the form of letters patent imder the sign manual and the Seal of 
Scotland. 

® It is not at all clear that a petition would lie, and no precedent exists. 

^ Moses, The Civil Service of Great Britain, p. 24. 

® Pari. Pap., 1854, xxvii. 



Sect, viii § 3 ORGANIZATION OF CIVIL SERVICE 237 

different standards of examination for different classes of 
posts. (3) In the departments mechanical work should be 
separated from intellectual work. (4) Promotion should be by 
merit and increments of salary conditional on satisfactory 
work. These, of course, were the principles advocated by 
Macaulay and applied to the case of the Indian Civil Service 
under the Government of India Act, 1833.^ At the first this 
revolutionary report was bitterly criticized, and only in 1855 
was a Civil Service Commission set up to grant certificates to 
candidates for junior posts, who were to serve for six months 
on probation. But the Commission only examined candidates 
nominated by the department and competition took place 
only if several names were sent in. The Superannuation Act, 
1859, strengthened the system by confirming as a rule eligi- 
bihty for pension to persons duly certificated, and in 1860 
nomination of at least three candidates for each vacancy was 
decided upon by the Government at the instance of a Select 
Committee of the House of Commons. 

In 1870 an Order of 4 June traced the outlines of the pre- 
sent system. It provided the general rule of competitive 
examination, but authorized the Commissioners to depart 
from it in cases for which qualifications wholly or in part 
professional and not ordinarily to be acquired in the Civil 
Service were requisite,^ and it outlined a distinction between 
Class I appointments for intellectual work and Class II for 
more or less mechanical employment, selection to be made by 
different tests. This tentative distinction was examined by 
subsequent Commissions of 1874 and 1886-90, and in part 
effect was given to it in practice. But the whole question 
was re-examined by Lord Macdonell’s Royal Commission in 
1912-14,^ and a scheme proposed, only to be laid aside tem- 
porarily during the post-War period in favour of recruitment 
by selection of a competitive character but without examina- 
tion, through the agency of Selection Boards. This system 
was rendered desirable by the interruption of studies under 
war conditions. 

^ For the history, see O’Malley, The Indian Civil Service (1931). 

^ Repeated in the Consolidated Order in Council, 10 Jan. 1910; General 
Regulations of Civil Service Commissioners, 6 April 1923. 

3 Pari Pap., Cd. 7338 (1914). 
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In 1919 the system of relations between employers and 
employed recommended in the ’Whitley Report^ was applied 
to the Civil Service, and there was set up a National Whitley 
Council for the Administrative and Legal Departments. In 
1920 a Committee of that body reported in favour of con- 
stituting six classes : (1) an Administrative Class, which corre- 
sponds with the former Class I clerkships; (2) an Executive 
Class; (3) a Clerical Class; (4) a Writing Assistant Class; (5) 
a Shorthand-Typist Class; (6) and a Typist Class. These 
classes were duly approved by the Government and are those 
generally in operation in large departments. But there are 
also (1) professional, scientific, and technical officers; (2) a 
number of departmental classes not yet assimilated to the 
classes as reorganized; (3) certain clerks (‘P' and ‘P.U. ' 
classes) who are given permanent employment, but are not 
' estabhshed ^ ; (4) messengers; (5) temporary men and 
women clerks. Further there are large numbers of industrial 
workers (in April 1929, 122,000) as opposed to 312,000 civil 
servants of whom 79,022 were women. ^ 

The Administrative Class is essentially charged with the 
duty of framing departmental pohcy, of suggesting develop- 
ments to ministers and devising schemes for carrying out the 
policies which ministers favour, and of considering means of 
improving departmental organization. In fact, of course, 
much pohcy is ultimately due to civil servants’ initiative, e.g. 
that of Sir Robert Morant at the Education Office. On the 
other hand, the junior members of the Foreign Officeuntil 1906 
are largely engaged in mechanical work, and the Permanent 
Under Secretary did not hold it his duty to suggest possible 
action to the Secretary of State save on express request.^ 
Lord Sahsbury remained largely aloof from his office.^ 

The control of this evolution has been for financial reasons 
in the hands of the Treasury; since 1920 under an Order in 
Council of 22 July it is empowered to control the conduct of 
the civil estabhshment and to regulate classification, remun- 
eration and other conditions of service. It was also laid down 
^ Pari. Pap., Cmd. 198 (1919). 

^ A Royal Commission (1929—31) under Lord Tomlin found it unnecessary 
to make any fundamental change; Pari. Pap.,. Cmd. 3909. 

* Tilley and Gaselee, The Foreign Office, pp. 124 f., 135. 

* Lady G. Cecil, Life of Lord Salisbury, iv.21. 
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that the consent of the Prime Minister was necessary for the 
appointment of heads and deputy heads of departments, and 
the principal financial and estabhshment officers.^ To enable 
the Treasury to carry out its functions Lord Haldane’s Com- 
mittee^ on the Machinery of Government recommended, and 
there has been carried out, the erection of a Department of 
the Treasury, now controlled by an Under Secretary, charged 
with the duty of considering aU staff questions.^ Subject 
to the power of the Treasury, the head of each department 
can regulate its proceedings. The whole rests on the pre- 
rogative, the rights of the Crown as employer of state ser- 
vants, for a governmental proposal in 1854 to legislate was 
not carried out. 

§ 4. Appointment, Promotion, and Conditions op 
Service 

The Civil Service Commission’s certificate is an essential 
prehminary to any employment in the Civil Service.^ The 
Commissioners are appointed by Order in Council and hold 
office at pleasure,^ but in practice, as usual, their tenure is 
durmg good behaviour. They may make regulations as to 
the conditions of admission of any classes of persons, but 
those regulations are subject to Treasury approval.® 

The general rule of examination is scientifically apphed to 
the reorganization classes above mentioned. The Adminis- 
trative Class is recruited at age 22-4 by examination on the 
Honours standard of the Universities. The Executive Class 
is recruited at age 18-25 on the standard of a full secondary 
school course. The Clerical Class is recruited at age 16-17 for 
boys, 16^-171 for girls, by an examination of the standard 
reached at the end of the intermediate stage of a secondary 
course. The Writing Assistant Class is recruited by local 
competitive examinations at age 16-17; Women Typists at 
age 18-28, Shorthand Typists by competitive examination 

^ Farl. Pap., Cmd. 3909, p. 7. 2 9230 (1918). 

® Each department has an establishment officer to co-operate with the 
Under Secretary at the Treasury. He is Chairman of a Standing Committee 
of these officers representing the great departments. 

^ Order in Council, 22 July 1920, Art. 2 ; 22 Viet. c. 26, s. 17. 

^ Order in Council, 22 July 1920, Art. 1(1) and (2). 

® Order in Council, 22 July 1920, Art. 4. 
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among typists of at least one year’s service, or if necessary 
by open competition. In all these cases there is possibility of 
promotion from classes below to those above, from Writing 
Assistants upwards. For posts with professional qualifica- 
tions the mode of selection is by competitive interview by 
a selection board, on which are a representative of the Com- 
mission and the head of the branch in which the vacancy has 
occurred. Thus are recruited among others legal officers, 
forestry experts, engineers, chemists, inspectors of factories, 
and valuers. 

Indian Civil Servants, so far as recruitment in England 
is concerned, are recruited by the same examination as the 
Administrative Class of the Civil Service. There is a similar 
examination, in which two modem languages must be taken, 
for the Foreign Office, the Diplomatic Service, and the Con- 
sular Service. But competition is restricted to candidates 
approved as suitable by a Board of Selection. This replaces 
the former requirement of an independent income for entrants 
into the diplomatic service. The now very large Colonial 
Services are recruited for the most part by the Colonial Office 
itself ; competitive examinations are not employed. In the 
case of India and certain Colonial Services some training is 
given during a probationary period in Universities in the 
United Kingdom. 

Aliens are ineligible, and appointees must normally be 
natural-bom British subjects, children of persons who are or 
were at the time of death such subjects, but in certain cases 
exceptions are allowed.^ In the case of services under the 
control of the Foreign Office birth in the United Kingdom or 
a Do mini on in the case of appointee and parent is required. 

Women are in general admitted on the same terms as men, 
but subject to regulations made by the Civil Service Commis- 
sion they must be unmarried or widows, save in cases 
specially excepted by the Commission and the Treasury.^ 
They are at present excluded from (1) posts in the Diplo- 
matic and Consular services; (2) colonial or protectorate 

^ 9 & 10 Geo. V, e. 92, s. 6; Regulations, 17 Jan. 1930. 

^ 9 & 10 Geo. V, e. 71, s. 1 ; Order in Council, 22 July 1920 ; on the Act of 
1922 see Price v. Bhondda Urban District Council, [1923] 2 Ch. 372, at p. 391. 

® Regulations as to Admission of Women, 25 Aug. 1921, s. 1, modified 
slightly in 1934. 



Sect, viii § 4 CONDITIONS OF SERVICE 241 

posts, which involves exclusion from the Colonial Office, 
whose members often hold such posts; (3) civil services in 
India recruited in the United Kingdom ; and (4) the Com- 
mercial Diplomatic Service and the Trade Commissioner 
Service.^ 

AU appointments are normally probationary, two years 
in the Administrative and Executive classes and professional 
posts, one year for the Clerical Class, and final appointment 
is conditional on satisfactory service.^ 

It must be added that in a small number of appointments, 
made direct by the Crown or scheduled to the Order in 
Council, 10 January 1910, no certificate is necessary from 
the Commission.^ 

The salaries of officers are provided by Parliament and 
regulated by the Treasury, but no legal action is open to a 
civil servant who does not receive his pay or what he claims 
as pay.^ The same rule apphes to increments. No salary can 
be assigned or taken in execution,^ unless the office is a sine- 
cure post.® But in case of bankruptcy, if the officer is allowed 
to retain office, the head of the department may consent to 
a portion of his pay being allocated by the Court to the 
trustee.'^ 

Pensions® are normally due after ten years’ service either 
on normal retirement at age 60, or on earher retirement 
through permanent bodily or mental infirmity, or exception- 
ally on retirement for incapacity not amounting to miscon- 
duct justifying removal. The rate is now one-eightieth of the 
aimual salary for each year of service, with a lump sum cal- 
culated at the rate of one-thirtieth of salary for each year 
served, not exceeding one and a hah times that salary, which 
is based on the average salary of the last three years before 
retirement. There are elaborate provisions for reckoning in 
periods of service overseas under the Crown, e.g. as a Gover- 

^ Regulations reserving certain Posts to Men, 23 Aug. 1921. 

^ Order in Council, 18 Dec. 1918. 

^ Order in Council, 22 July 1920, Art. 2. 

^ Kynaston v. Att. Gen. (1933), 49 T.L.R. 300. 

® Flartyv.Odlum{n90),ST.'R.6Sl;AptJiorpev.Apthorpe{l8B7), 12P.D. 
192; Mulvennav. Admiralty, [1926] S.C. 842. 

® Grenfell v. Windsor (Dean) (1840), 2 Beav. 544, 550. 

^ Ward, In re, [1897] 1 Q.B. 266. 

® Superannuation Acts, 1834 to 1935. 
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nor/ for abatement of pension on re-employment under the 
Crown, for commutation, &c. A pension is forfeited by con- 
viction for treason or felony if the sentence exceeds twelve 
months or includes hard labour, unless a free pardon is 
accorded within two months of conviction.^ There is no 
legal right to a pension, which is purely a matter of grace.^ A 
pension, save as expressly provided by Statute as regards 
customs and inland revenue officers,^ may be assigned, 
attached and taken in execution / any pension may be in 
part awarded by a Court in bankruptcy to the trustee,® but 
without prejudice to the right of the chief officer of the depart- 
ment concerned to declare the pension forfeited. 

The final decision as to emoluments rests with the Treasury 
and Parliament, which votes salaries annually. But the 
Whitley Council system affords civil servants a voice in deter- 
mining their emoluments and conditions of service.'^ There 
is a National Council for the Administrative and Legal depart- 
ments as a whole, Departmental Councils in the respective 
departments of the Service, with District or Local Commit- 
tees in departments with scattered provincial staffs. The 
National Coimcil is composed of fifty -four members, half the 
official side, half the staff side appointed by staff associa- 
tions. The Chairman is the Second Secretary at the Treasury, 
the Vice-Chairman is a member of the staff side. The 
powers of the Council include consideration of the principles 
of promotion and discipline, but it may not deal with 
officers on scales of salary rising to £700 a year. The Depart- 
mental Councils have power to discuss the remuneration 
or grading of posts carrying salaries under £500 and those 
with higher salaries other than controlling or managerial 
posts, and may discuss issues of alleged breach of promotion 

^ 1 & 2 Geo. V, c. 24 (Governors); 19 & 20 Geo. V, c. 11 (diplomatic 
service). ^ Forfeiture Act, 1870, s. 1. 

® Nixon V. Att. Gen., [1931] A.C. 184. 

^ 39 & 40 Viet. c. 36, s. 3 ; 45 & 46 Viet. c. 72, s. 3; 53 & 54 Viet. c. 21. 

® Huggins, In re (1882), 21 Ch. D. 85 ; Willcooh v, Terrell (1878), 3 Ex. D. 
323 ; Lucas v. Harris (1886), 18 Q.B. D. 127. The cases show that a pension 
granted on condition of a right to recall is not assignable. 

® Bankruptcy Act, 1914, s. 51 ; Lupton, In re, [1912] 1 K.B. 107. So under 
the PoHce Pensions Act, 1921 ; Garrett, In re, [1930] 2 Ch. 137. 

Pari. Pap., Cmd. 198 (1918); Introductory Memoranda (Treasury), 
Royal Commission, 1930, p. 87 f. 
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principles or unfair disciplinary action. The National Council 
does not act as a Court of Appeal from a Departmental 
Coimcil. The Council system is supplemented by direct 
negotiation between the Treasury and Representative Asso- 
ciations.^ 

From 1917 to 1922 claims by civil servants for higher rates 
of pay were dealt with by a Concihation and Arbitration 
Board. In 1925 it was arranged to assign power in these cases 
to the Industrial Court. The Court is made up of the Presi- 
dent with one member from panels selected (1) by the Minister 
of Labour representing the Chancellor of the Exchequer and 
(2) the staff side, but the members may not be civil servants 
or officials of associations. Its jurisdiction apphes to salaries, 
hours of work, and leave, of classes of civil servants up to 
£700 a year, or in other cases may be exercised by consent of 
both sides. ^ 

Promotion rests with the head of the department, but in 
large departments there are Promotion Boards, which, how- 
ever, leave the responsibility to the head.^ 

Resignation is compulsory on marriage of women, when a 
gratuity of one month’s pay may be granted for each year’s 
service if at least six years’ service has taken place. On 
widowhood, or insanity of or separation from the husband 
reinstatement is possible. If a man resigns before age 60 he 
loses aU claim to pension ; he must retire except on special 
Treasury arrangement, at age 65. Suspension may be ordered 
by the head of a department and salary may be suspended, 
and as we have noted dismissal rests with the head of the 
department, as the Crown has an absolute right to dispense 
with the services of any of its servants. 

§ 5. The Legal Rights of Civil Servants 

Reference has already been made^ to the restrictions of 
political activity on the part of civil servants. Officers are 
forbidden to accept any outside occupation confficting with 
the hours of attendance^ or the interests of the department.® 

^ Introductory Memoranda, 1930, p. 100. 

^ Rules of Procedure of the Industrial Cpurt for Civil Service ALrbitrations, 
28 Nov. 1928. ® Promotion Report, 1921. ^ See p. 230, ante, 

® Order in Council, 10 Jan. 1910, Art. 17. 

® Treasury Circular, 11 Aug. 1927 (Cmd. 3307). 
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Special conditions apply to use of official information for 
publications,^ and to inventions discovered by civil servants. 
There are rules forbidding civil servants being directors of 
companies holding government contracts or the award of 
contracts to such companies.^ Sales to and purchases from 
civil servants normally require Treasury sanction. No civil 
servant must put himself in a position where duty and interest 
conflict ; a Foreign Office official must not gamble on currency 
fluctuations.^ A bankrupt may be compelled to resign. 

As the result of the general strike of 1926 no established 
civil servant may be a member of any organization, the 
primary object of which is to influence the remuneration and 
conditions of employment of its members, unless the associa- 
tion is an approved association. Such an association can be 
certified only if (1) its membership is confined to Crown 
employees ; (2) it must not be affiliated to any organization 
which does not comply with condition (1) or any federation 
including any such organization; (3) its objects must not 
include political objects ; and (4) it must not be associated 
directly or indirectly with any political party or organization. 
Applications for certificates must be sent to the Chief Regis- 
trar of Friendly Societies and approved by the Treasury 
which issues a certificate.'^ 

A civil servant has certain special privileges. He enjoys the 
protection of the Public Authorities Protection Act, 1893;^ 
he may in certain limited cases plead Act of State officers 
of the Post Office, Customs, and Inland Revenue are exempt 
from jury or inquest service; from service as Mayors or 
Sheriffs or in other public office, or formerly in the militia.'^ 
A civil servant is not exempt from giving evidence, but the 
Crown can in certain cases claim privilege for official docu- 
ments. He enjoys a certain immunity in respect of slander or 
libel in official reports to his superiors.® He is not liable in 

^ Treasmy Minute, 19 Nov. 1891. 

^ Treasxixy Circular, 27 May 1924 (Cmd. 3S07). 

® Report of Board of Inquiry, 1928, s. 56. 

Trade Union and Trade Disputes Act, 1927, s. 5; S.R. & 0., 1927, 
No. 800. ^ Seept. ii, p. 339, ® See p. 318, post. 

See 39 & 40 Viet. c. 36, s. 9 ; 53 & 54 Viet. c. 21, s. 8 ; 8 & 9 Gteo. V, c. 40, 
ss. 231, 232; Van Druten, Ex parte (1914), 30 T.L.R. 198. 

® See pt. ii, p. 339, post. 
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contract in respect of any contract made for the Crown, 
though he must plead if such a case is, however improperly, 
brought against him.^ But he is liable in tort for his own acts, 
though not those of subordinates not authorized expressly 
by him or caused by his failure in duty.^ 

In most cases the civil servant is not subject to legal 
process to compel performance of his duties, unless there is 
imposed on him a specific non-discretionary duty to the pub- 
lic as opposed to the Crown.® An action for money had and 
received will not lie^ against a civil servant if in receiving the 
money he acted within his authority, but it will he when the 
money is taken without authority to do so.^ 

A civil servant is subject to special penalties if he steals any 
property of the Crown,® and may at common law be severely 
punished for extortion,'^ or for oppression,® but good faith 
and behef in his right to act are an excuse.® An oflacer who 
commits a breach of trust, fraud, or imposition in a matter 
affecting the pubhc, is guilty of a misdemeanour even if such 
action by a private person would not be criminal.^® Sale of 
offices is criminal, and neglect of common law or statutory 
duty may be a misdemeanour.^^ The use in any form of in- 
formation in a way prejudicial to the interests of the State 
is penahzed very elaborately under the Official Secrets Act, 
1911 and 1920, i® under which it is criminal to communicate 
official information to any person to whom he is not author- 
ized to communicate it, to keep official documents, to imitate 
seals, dies, &c. The Attorney-Generars consent is necessary 

^ Macbeath^. Raldimand 1 T.R. Fdhin^. Herbert 

30 L.J. Ch. 604. 

See pt. ii, p. 336, j)ost. ^ See pt. ii, p. 349, post, 

^ Whitbread v. Broohsbank (1774), 1 Cowp. 66. 

® Irvings. Wilson (1791), 4 T.R. 485. 

® 6 & 7 Geo. V, c. 50, s. 17 (2); 15 & 16 Geo. V, c. 86, s. 24, Sch. II. 

^ B, V. Loggen (1718), 1 Stra. 74; Lee v. Dangar, Grant <Ss Co., [1892] 
2 Q.B. 337. 8 Williams (1762), 3 Burr. 1317. 

® JR, V. Young (1758), 1 Burr. 557. 

B. V. Baxter (1851), 5 Cox C.C. 302. 

49 Geo. Ill, c. 126, ss. 4, 5. 

B. V. Pinney (1832), 3 St. Tr. (N.S.) 11, 510 ; B. v. Eyre (1868), Finlason’s 
Rep. 55, 58. 

B. V, Simington, [1921] 1 K.B. 451 ; B. v. Crisp and Homewood (1919), 
83 J.P. 121. Mr. E. Lansbury in March 1934 was fined for including in a 
meruoir of his father portions of two secret Cabinet documents, though his 
action was inadvertent. 
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for any prosecution. Acceptance of bribes is criminal by 
Common Law and under the Public Bodies Corrupt Practices 
Act, 1889, the Prevention of Corruption Acts, 1906 and 1916,^ 
and the Honours (Prevention of Abuses) Act, 1925. It is 
criminal for an officer whose duty demands impartiahty to 
conspire with others that he shall receive a bribe. ^ Postal 
officers are subject to a special series of penalties for failure 
of duty as regards the transmission of mails, ^ including the 
revelation of the contents of a telegram.^ 

On the other hand, an officer enjoys the benefit of the rule 
that the Crown represented by its servants is not bound by 
Acts not in terms applying to it.^ 

^ R. V. Evans (1923), 17 Cr. App. R. 121. The onus of proving a payment 
not corrupt rests on the accused. 

2 B. V. Whitaker, [1914] 3 K.B, 1283. 

^ Post Office Act, 1908, ss. 55-8, 69, 89, 

^ Telegraph Act, 1868, s. 20. 

® Cooper V. Hawkins, [1904] 2 K.B. 164 (speed of locomotive driven by 
soldier); Chare v. Hart (1919), 88 L.J. K.B. 833 (locomotive drawing too 
many unloaded wagons). But see pt. ii, p. 337, post. 



Chapter IV 

THE LEGISLATIVE POWER OF THE EXECUTIVE 
I. PREHOGATIVE POWERS 

The Crown possesses only a remnant of its former wide 
legislative authority apart from Parliament. The essential 
element retained is the right of the Crown to legislate for 
oversea territories, and this authority is of a special kind, 
to be discussed^ in connexion with the relation of the Crown 
to oversea territories. It can hardly be said that the Crown 
has any legislative power properly so called as to the regula- 
tion of the Civil Service.^ It can, and does, regulate many 
matters as to that service by Order in Council, but this is no 
more than the exercise of the right of an employer govern- 
ment to determine aU the conditions affecting its workers. 
No crime is created by such orders, nor punishment of true 
penal character prescribed. The power to make regulations 
for the military and navy forces was a true legislative power, ^ 
but is obsolete apart from Statute. On the other hand the 
Crown can still prescribe prize regulations and regulate as 
during the War of 1914-18 such Issues as contraband of war 
or days of grace, but subject to the rule that the Crown can- 
not by Order in Council derogate from rules of international 
law,^ though the Crown in Parliament is not so restricted in 
action.^ The Crown may also regulate in War tradmg with 
the enemy, but in the War of 1914-18 it was found advisable 
to resort to legislation® to extend the powers of the executive. 

II. STATUTORY POWERS 
§ 1 . The Separation oe Powers 

Though prerogative legislation was destroyed by the deci- 
sions of the seventeenth century, the executive was not left 
wholly without legislative authority. Power indeed was 
divided between Crown, Parliament, and the Courts, but the 

^ See pt. ii, p. 63, post. “ p_ 239, ante. 

^ See ch. x, post. ^ See The Zamora, [1916] 2 A.C. 77. 

® See The Bathori, [1934] A.C. 91, 98. 

® 4 & 5 Geo. V, c. 87; 5 & 6 Geo. V, c. 98. 
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division was far from absolute, though an observer normally 
acute, such as Montesquieu, was led to elevate the division 
into a separation calculated to secure the liberty of the 
people.^ Thus the Crown in the eighteenth century still had 
power of initiation of legislation and could easily affect the 
details of BiUs pending in either House, while the House of 
Lords had wide judicial authority and the Courts, in the 
form of judicial control, exercised much power over those 
subordinate institutions which often in judicial form (Quarter 
and Petty Sessions) carried on much of the local government 
of the country. It was quite natural, therefore, that the 
Crown should be entrusted by Parhament with powers of 
legislation. The Courts themselves- claimed the right to make 
rules of procedure, which inevitably created new rights, and 
the local courts acquired without express Parhamentary 
authority both executive and legislative powers.^ 

But no doubt memory of prerogative claims caused grants 
of authority originally to be restricted where the executive 
was concerned. It was felt necessary to concede judicial 
powers to the Commissioners of Customs and Excise,^ and 
to allow the King under the Mutiny Act of 1717 and later to 
make Articles of War to be enforced by Courts Martial. But 
this power was jealously scrutinized and the power to punish 
regulated by Act of 1749.^ This contrasts in an interesting 
way with the wide grants found in the Tudor regime, when 
the Commissioners of Sewers were authorized to legislate, to 
rate landowners, and to enforce their orders by distraint and 
the imposition of penalties.® The Kang was given® a wide 
though subordinate power to make law. For Wales he was 
empowered to legislate freely,"^ no doubt in order to facihtate 
the introduction of English law. It is significant that these 
wide grants mark a period of much social and economic 
change and governmental activity, and that a revival of 

^ D& Vesprit des lois, Bk. XI, eh. vi, 

^ S. and B. Webb, Local Government, i. 480—3. 

® 12 Car. II, c. 24, s. 45 ; 1 Geo. II, st. 2, c. 16, sa. 4 and 5. Cf . for the Com- 
missioners of Stamps 25 Geo. Ill, c. 51, ss. 5 and 51. 

^ 22 Geo. II, c. 5, s. 57. See now Army Act, s. 69 ; Air Force Act, s. 69. 

^ 23 Hen. VIII, c. 5. 

® 31 Hen. VHI, c. 8, repealed in 1547; 1 Ed. VI, c. 12, s. 4. The power 
did not apply to alter the Common Law, Statute Law, or equity. 

^ 34 & 35 Hen. VHI, c. 26, s. 119, taken away by 21 Jac. I, c. 10, s. 4. 
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analogous width of delegation marks the growing collectivism 
of the nineteenth century. 

It is in fact clearly impossible for Parhament itself to 
deal with the issues confronting it at aU adequately without 
delegation. It has no time to examine in detad the technical 
issues which present themselves, whether in the sphere of 
patents, copyright, trade marks, industrial property, gas, 
water regulation, transport, posts, telegraphs, telephones, 
wireless, telegraphy, health, housing, agriculture, industry, 
manufactures, merchant shipping, or local government. 
Still less has it the necessary experience and knowledge to 
deal with these issues, which are for experts to determine. 
Moreover, it is essential in these spheres to have elasticity and 
power of change ; it has been necessary repeatedly, as in 1924, 
1930, and 1933, to resort to Parhament to lay down principles 
of subsidized house building, but the detailed regulations 
have essentially been left to the Ministry of Health. So also 
Pubhc Assistance is a subject which has necessarily to be left 
to expert handhng, and air navigation is in like case. Regula- 
tions on aU these topics must be tentative, easily altered as 
occasion arises. It cannot be right that additions to the list 
of dangerous drugs should be impossible without resort to 
Parhament ; it was unfortunate that the Ministry of Trans- 
port has no general power to enact regulations experimentaUy 
to curb the reckless slaughter caused by motor trafdc, so that 
a new Act became necessary in 1934. Moreover, executive 
discretionary powers are of value where technical matters 
are regulated by international accords, as in the case of 
copyright and air navigation or labour legislation. Further, 
in many cases a discretion must exist as to the times when 
and the places where a measure should be made operative ; 
outbreaks of epidemic diseases among men necessitate pre- 
cautionary measures whose kind and scope cannot be fore- 
seen; similar outbreaks among animals are so grave that 
the Ministry of Agriculture must be accorded powers of very 
great ambit. The inevitabihty of delegation is proved by 
experience in the Urdted States, where despite the rigidity of 
the constitution the vahdity of delegated legislation is fuUy 
estabhshed. There also the need is characteristic of the rise 
of collectivist ideals. Finally emergencies will arise, and it 

3042 
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is best to create powers which can be used on occasion rather 
than merely to legislate ex post facto. 

§ 2. Foems and Types op Delegated Legislatiok 

All delegated legislation is characterized by its derivation 
from Parliamentary authority, and by its subjection there- 
fore to scrutiny by the Courts to determine its vahdity. 
However wide the delegation, even if the legislation passed 
under it is to have effect as if enacted in the Act delegating 
power, the Court must examine its conformity with the 
authority given, whereas an Act is exempt from question.^ 

It is not wholly easy to determine the qualities which dis- 
tinguish legislative and administrative measures, and nomen- 
clature gives no aid. But many types of action may be ruled 
non-legislative; such are (1) the right of the Minister of 
Health under the Public Health Act, 1875, to order the making 
of a particular sewer ; (2) the right of the Home Secretary to 
license vivisection on specified conditions (3) the power of 
the Minister of Transport to inquire into railway accidents or 
of the Secretary of State for Air to inquire into air disasters ; 
(4) the right of inspection of factories and workshops and of 
coal mines ; or (5) the statutory power of the Crown to remit 
penalties under the Sunday Observance Act, 1780.® It is true 
that Parliament in earlier days freely dealt in legislative 
form with administrative issues, e.g. enclosure Acts, and that 
it even now appoints Statutory Commissions on occasion, but 
legislation proper includes rather the laying down of principles 
to govern action and of rules of procedure, and on both these 
topics delegation is now a normal feature of every important 
and many minor Acts. The annual output of legislation falls 
in bulk far short of that of delegated legislation, though the 
return of peace conditions has reduced the disparity which 
marked the years when the brief Defence of the Realm (Con- 
solidation) Act, 1914, was responsible for a stout volume of 
regulations of all kinds. 

The forms in which the power is exercised are many and 
various . ( 1 ) The most formal type is the Order in Council under 

^ Minister of Health v. R.; Yaffe, Ex parte, [1931] A.C, 494. 

2 39&;40Vict. c. 77,8. 8. 

^ Cf. Orpen v. New Empire (1931), 48 T.L.E. 8; 38 & 39 Viet. c. 80, s. 1. 
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Statute, which is adopted for the more elaborate serious 
forms of regulation ; thus we have the Ahens Order in Council 
and the Air Navigation Orders. These, of course, are prepared 
by the Home Office and the Air Ministry, on whose responsi- 
bihty they are formally enacted by the King in Council. (2) 
Departmental regulations take various names and forms. 
They are regulations such as those made under the Defence 
of the Realm Act or under the Factory and Workshop Act, 
1901 ; rules such as Rules of Court or rules under the Poor 
Law Act, 1930, which authorizes the making of regulations, 
rules or orders; warrants such as those made by the Post 
Office^ and issued as Treasury warrants, or by the King under 
the Regimental Debts Act, 1893; orders, such as the Pubhc 
Assistance Order, 1930, or those of the Minister of Health 
under the Water Supplies (Exceptional Shortage Orders) 
Act, 1934; minutes, such as those of the Scottish Education 
Department, providing for the terms of education grants; 
schemes such as those of the Board of Education as to the 
superannuation of teachers ; by-laws, made by railway com- 
panies with the approval of the Minister of Transport, or by 
District Councils with that of the Minister of Health. Again 
a minister in effect legislates when he is empowered to fix 
charges, to prescribe conditions, or to approve housing or 
clearance schemes with or without amendments. The term 
‘special order’ is sometimes used, but has no fixed technical 
use ; sometimes it denotes an ordinary regulation, sometimes 
an order^ which, made by a subordinate authority (e.g. the 
Electricity Commissioners) and confirmed by a higher power 
(e.g. the Board of Trade), replaces the older procedure of an 
order confirmed by Parliament under the Provisional Order 
procedure, or in the Standing Orders of the House of Lords 
a regulation which requires an affirmative resolution of the 
House to take effect. 

The normal type of such legislation is well illustrated by 
the powers given to the Minister of Transport under the Road 
Traffic Acts, 1930 and 1934, to limit speeds and even the 

^ Post Office Acts, 1908-20; Imperial and Foreign Post Warrant, 1930. 

^ Electricity (Supply) Act, 1919, s. 26. Such an Order could not be revoked 
under that Act by another special Order: B. v. Minister of Transport; 
Leicestershire, <S 2 C. Co., Ecc parte (1928), 139 L.T. 600. 
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use of motors in specified areas on the application of a local 
authority. The power is characterized positively by its defi- 
nite character, which renders it clear to Parhament, pubhc 
and executive, and facilitates enforcement by the Courts. 
Negatively, it is marked by the fact that (1) it confers no 
power to legislate on principles or to tax, and (2) it does not 
authorize amendment of the Act creating it, or any other Act. 
It is clear that such delegation is as innocuous as possible, 
but much recent delegation derogates from these principles, 
and confers powers so wide that it is hard to see what limits 
were intended to operate, while in other cases any fimit is 
open to evasion as the Courts are forbidden to control the 
enactments made, 

§ 3. Exceptional Cases of Delegation 

(1) In a number of instances power to legislate on principle 
has been granted even from early times. Since 1834 the cen- 
tral government has had wide authority to make rules for the 
management of the poor, and the Minister of Health is given 
this power by the Poor Law Act, 1930.^ Power to impose 
taxation was accorded by the Safeguarding of Industries 
Act, 1921, and, though that measure has been repealed, the 
Board of Trade has been continued in authority,^ for the pur- 
pose inter alia of retaliatory action, such as that intimated® 
against France in January 1934 and exercised against the 
Irish Free State in 1932-4. Temporary powers of the widest 
character were given by the Gold Standard (Amendment) 
Act, 1931, the National Economy Act, 1931, the Foodstuffs 
(Prevention of Exploitation) Act, 1931, the Abnormal Im- 
portations (Customs Duties) Act, 1931, and the Horticul- 
tural Products (Emergency Customs Duties) Act of that 
year. Far more important are the wide powers accorded by 
the Import Duties Act, 1932.^ The Treasury is allowed to 
exempt goods from the normal 10 per cent, duty, after 
receiving a recommendation from the Import Duties Advisory 
Committee and consultation with the appropriate depart- 
ment, and to impose fresh duties on the Committee’s recom- 

1 20 & 21 Geo. V, c. 17, s. 1. ^ 20 & 21 Geo. V, c. 28. 

® Mr. RTinciman, House of Commons, 29 Jan. 1934. The Order was duly 
made on 9 Feb. ^ See 22 & 23 Geo. V, c. 30. 
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mendation. Preferences and exemptions may be given by 
order of the Treasury on the recommendation of the Secretary 
of State in the case of Dominion and Indian products and 
manufactures. In the case of foreign countries the Treasury 
may take Like action on the motion of the Board of Trade, 
which with Treasury concurrence may impose extra duties 
against countries which discriminate against British goods. ^ 

Further the agricultural reorganization of the United 
Kingdom has resulted in the grant of wide powers of control 
of wheat, of pig production, of milk production, of hops, 
potatoes, &c. The bodies in these cases have very wide 
authority to secure orderly marketing, to discourage over- 
production, to raise levies from growers and others so as 
to equahze the sums received by producers, and to impose 
penalties for violation of restrictions.^ To render this system 
effective the Board of Trade was empowered in 1933 to limit 
foreign imports.^ 

(2) In certain cases powers have been given to the minister 
concerned in the execution of a new Act to modify its pro- 
visions so far as may be necessary to bring it into operation. 
These powers were only temporary, to meet minor incon- 
veniences, in seven cases; the Local Government Act, 1894,^ 
had a permanent power, but it apphed only to first parish 
meetings or election of parish councillors, and thus was of 
minimal importance ; the County Council now acts. 

Power to amend other Acts is illustrated by the Juries Act, 
1922, to be exercised by Order in Council ; the Mental Treat- 
ment Act, 1930, to be exercised by ministerial order ; and the 
Local Government (Scotland) Act, 1929, which allowed 
the Secretary of State to make very wide changes. Certain 
powers have also been given to local authorities as regards 
housing in town planning schemes.^ 

(3) In other instances a very wide power to carry out an 

^ Russian goods were temporarily limited by prohibition under 23 & 24 
Geo. V, c. 10. 

^ See Agricultural Marketing Acts, 1931 and 1933. On the Hops Market- 
ing Scheme, 1932, see E, v. Minister of Agriculture and Fisheries; Berry ^ 
Ex 'parte (1932), 101 L.J.K.B. 661; it was amended by Special Order in 
July 1934. Of. also the Wheat Act, 1932. 

® Agricultural Marketing Act, 1933. 

^ 56 & 57 Viet. c. 73, s. 80. See 23 & 24 Geo. V, c. 51, s. 55. 

® 9 Ed. Vn, c. 44; 9 & 10 Geo. V, c. 36; 22 & 23 Geo. V, c. 48, s. 11. 
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Act by regulations is accorded. The Patents, Designs, and 
Trade Marks Acts, 1883 and 1888, authorized the Board of 
Trade to make rules for the registration of patent agents, and 
it was ruled by the House of Lords that the power left the 
whole scheme to the discretion of the Board, and that no 
Court of Law could canvas the merits of the scheme embodied 
in the rules of 1889.^ It was held by Herschell L.C. that judi- 
cial control of the scheme would not have been an improve- 
ment on the plan followed. But it may be noted that, though 
that decision is binding and was approved in Yaffd's Case,^ it 
is essentially the case that the power is to be carefully limited 
to the subject-matter granted. Thus, though the Minister of 
Transport is allowed to hear appeals from the decisions of 
Traffic Commissioners and to make such orders as he thinks 
fit on such appeals, it has been ruled that this does not give 
any authority to legislate generally but merely to make an 
order legitimately consonant with deciding an appeal.^ It is 
dubious if the decision is in accord with the intention of the 
legislature, but its value as a check on unwise extension of 
power is important. Similar issues must arise on the claims 
asserted by such bodies as the Scottish Milk Marketing Board. 

(4) The case of delegation which has excited most criticism 
is the class of instances where an Order 'shall have effect as if 
enacted in this Act’. The importance of this clause has been 
greatly reduced by the ruling in Yaffe's Case that it does not 
compel the Courts to accept such legislation unless it con- 
forms to the Act. But in other cases^ the power is given to 
a minister to confirm an order, 'and the confirmation shall be 
conclusive evidence that the requirements of this Act have 
been eompHed with and that the Order has been duly made 
and is within the powers of this Act’. The effect of the clause 
has not yet been judicially determined; it is clearly objec- 
tionable. On the other hand, it is impossible to take serious 
exception to the power given to add to hsts of subject-matters, 
e.g. that in the schedule to the Poisons and Pharmacy Act, 
1908, or the Trade Boards Acts, 1909 and 1918, or even 

^ Institute of Patent Agents v. Lockwood, [1894] A.C. 347. 

^ Minister of Health v. R . ; Yaffe, Ex parte, [1931] A.C. 494. 

® R, V. Minister of Transport; Upminster Services Ltd., Ex parte, [1934] 
1 IC.B. 277* 

^ See SmaU Holdings and Allotments Act, 1908. 
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to alter scheduleSj e.g. of the Companies Act, 1929, for the 
authority in such cases is closely defined. 

§ 4. Safeguaeds provided by Parliament 

In various cases Parliament provides for a measure of 
control. The chief method is the requirement made in the 
delegating Acts that measures shall be laid before both 
Houses. But the extent of the control is often nominal. This 
is the case when (1) mere laying is required as in the ease 
of regulations under the Foreign Marriage Act, 1892, or (2) 
laying is required with the power of either House to require 
annulment or modification by resolution passed with a num- 
ber of days, often twenty-eight or twenty-one sitting days.^ 
There is under the rules of procedure of the Lords opportunity 
for debate and annulment, but the rules of the Commons afford 
small opportunity for effective action, though in class (2) a 
member can move a motion to annul after 11 p.m. and divide 
the House, as such business is exempted from the ordinary 
rule that no division is allowed after 11 p.m. 

More effective is (1) laying with requirement that the 
regulation shall not operate until approved by resolutions, 
or that it will cease to operate after a specified period unless 
so approved.^ The resolution in purely financial matters may 
be that of the House of Commons alone, as in the case of the 
Import Duties Act, 1932, when affirmative action is necessary 
for the continued operation of duties imposed by the Treasury 
or Board of Trade, twenty-eight days being allowed ; while 
other orders can be annulled by resolution. Another useful 
rule is (2) the laying in draft for a number of days as in the 
case of Orders in Council under the Ministry of Health Act, 
1919; but of far greater value is (3) the laying in draft with 
the provision that the draft shall not operate until approved 
by resolution.^ There is clearly no rational principle affecting 
the treatment of different cases, and governments have shown 
great reluctance to accord effective control. 

Antecedent publicity is also secured in cases where rules, 

^ See Housing, &c., Act, 1919, s. 7 (3); Nioxses Registration Act, 1919, 
s. 3 (4) ; Local Government Act, 1933, s. 299. 

^ Mental Treatment Act, 1930, s. 15 (2); Import Duties Act, 1932, s. 19 ; 
Road Traffic Act, 1934, s. 1 (3). 

® Census Act, 1920, s. 1 (2) and Sch. 
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regulations, and by-laws fall under the Rules Publication 
Act, 1893. But the Act does not apply to any rules which 
are to be laid before operation, or rules made by the Minister 
of Health as successor to the Local Government Board, the 
Board of Trade, the Revenue Departments, or by or for the 
purposes of the Post Office, or by the Minister of Agriculture 
and Fisheries under the Contagious Diseases (Animals) Act, 
1878. Where the Act applies, there must be forty days’ 
notice at least and the draft is pubhshed and put on sale. 
The Act has no general apphcation to Scotland nor to any 
rules which are not required by Act to be laid before Parha- 
ment, and Rules of Court are exempt from the procedure.^ 
Moreover, the Act of 1893 does not apply to provisional 
regulations made in urgency or for special reasons, and such 
provisional regulations have on occasion been allowed to 
remain operative for years, though a Treasury Circular of 
1921 censured the practice. In other cases special provision 
for publicity is made,^ and most regulations are in fact 
printed ex post facto in the annual collection of Statutory 
Rules and Orders, in so far as they approach in character to 
the nature of public general Acts. 

In certain cases special precautions for advice and pubhcity 
are arranged. Thus the Board of Trade^ appoints committees 
to advise it on proposed changes under the Merchant Ship- 
ping Acts ; the Home Secretary provides for pubhcation, con- 
sideration of objections, and public inquiry in connexion with 
the making of regulations under the Factory and Workshop 
Act, 1901 ; the Minister of Labour acts similarly in respect of 
trade boards under the Act of 1918 ; the Minister of Transport 
has like duties in confirming special orders made by the 
Electricity Commissioners imder the Electricity (Supply) Act, 
1919; the Minister of Agriculture consults those interested 
under the Seeds Act, 1920 ; the Minister of Labour representa- 
tive associations before making mining regulations, and so on. 
In general, modern practice is in favour of wide consultation 
of all relevant interests, e.g. trade unions and employers’ 
associations, in preparing legislation. Under the Unemploy- 
ment Act, 1934, assessment of need as affecting rates of relief 

1 15&16Geo.V,c. 49,8.99 (5). 

“ e.g. Mining Industry Act, 1926, s. 18. ® 6 Ed. VII, c. 48, s. 79. 
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is determined by the Minister of Labour on the advice of an 
Unemployment Assistance Board ; local advisory committees 
may give advice, and the draft regulations require Parha- 
mentary sanction. Other rules are made by the Board, 
subject to confirmation by the Minister, and may be annulled 
by resolution of either House of Parhament. 

§ 5. CuiTicisM OF Delegated Legislation 

It has above been pointed out that pressure on Parlia- 
mentary time, technicahty, the need to meet unforeseen con- 
tingencies, the requirement of flexibihty, the desire to experi- 
ment, and the necessity to provide emergency powers^ com- 
pel delegation.^ But there are many criticisms: (1) Acts are 
asserted to be passed in too skeleton a form and to open the 
way to the usurpation by the executive of the powers of Par- 
liament. (2) The facilities afforded to Parhament to scruti- 
nize and control the exercise of powers delegated to ministers 
are inadequate. (3) Delegated powers may be so wide as 
to deprive the citizen of protection by the Courts. (4) The 
powers may be loosely defined, and the uncertainty is unfair. 
(5) There is in certain cases a difficulty of ensming full 
pubhcity. (6) The privileged position of the Crown affords 
difficulty in securing redress. 

In fact it is true that regulations are often not as well 
drafted as Acts, as they are normally not dealt with by the 
Parhamentary Counsel but only departmentaUy, and in part 
by non-legal experts, and, as in the case of Acts,'^ on occa- 
sion the interpretation runs counter to the intention of the 
draftsmen. 

Moreover, there are grave objections to the giving a minis- 
ter power to alter the Act which delegates power or other 
Acts.^ It is true that the National Insurance Act, 1911, could 

^ See Emergency Powers Act, 1920. Parliamentary control is very com- 
plete. 

^ Very wide powers of interference with existing rights are given in the 
Water Supplies (Exceptional Shortage Orders) Act, 1934, passed hastily in 
April to meet the emergent risks of a serious deficiency in Enghsh supplies, 
which necessitated disregard of ordinary principles of respect for private 
rights. 

“ e.g. Ellerman Lines, Ltd. v. Murray and White Star Line v. Comer ford. 
[1931] AC. 126. 

^ The so-called Henry VIII clause, a style derived from the Statute of 

3042 j 
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never have been made effective without this power ; that for 
political reasons it had thus to be passed or not at all then ; 
and thus that it is impossible to hold that such a clause is 
never defensible. But it is never defensible to exclude all 
judicial control ; even in extreme cases, a short period — say 
three months at least — should be allowed for judicial exami- 
nation, This has been done in the case of the ministerial 
confirmation of clearance orders and compulsory purchase 
orders, which may be challenged within six weeks only The 
Committee on Ministers’ Powers^ recommends also that each 
House should establish a Standing Committee to scrutinize 
every Bill conferring powers of legislation and every regula- 
tion so made, from the point of view of form, and to inform 
the House of any abnormahties. Each ministerial Bill should 
have an explanatory memorandum dealing with any power 
of delegation. 


§ 6. Judicial Control 

One of the most important functions of the Courts has 
been the restriction of the exercise of the power of delegated 
legislation. The task has been delicate and difficult, and 
naturally under war conditions a very wide application was 
given to the powers of delegated legislation accorded by the 
Defence of the Realm Acts. Thus it was held lawful to pro- 
vide for the detention of a person of hostile origin, even if not 
guilty of crime, though Lord Shaw argued to the contrary in 
defence of liberty 

On the other hand, where danger to the State was not 
involved, powers under the Act were firmly restricted. In 
Chester v. Bateson^ it was ruled that a regulation providing 
that no proceedings could be taken for ejectment of workers 
on munition work without the assent of the Minister of 
Mumtions was ultra vires. Special care has also been taken to 
minimize encroachment on property rights. Thus it was 

Proclamations (p. 248, n. 6, ante). That it was well known in 1911 (Lloyd 
George, Commons Debates j xsx. 2016) is erroneous. The clause has of late 
been less freely used. i Housing Act, 1930, s. 11. 

^ Pari. Pap., Cmd. 4060, pp. 62-4. No action was taken in this sense in 
1934. 

^ P, V. Halliday; Zadig, Ex parte, [1917] A.C. 260. 

^ [1920] 1 K.B. 829. 
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ruled^ that the power of the Tood Controller did not include 
the right to charge a fee of 2d. per gallon in return for giving 
a Licence to purchase milk in a certain area under an order 
made in virtue of a regulation, and on this precedent it was 
ruled that the Shipping Controller could not demand pay- 
ment in respect of hcences to seU ships to foreigners under his 
powers under the British Ships (Transfer Restriction) Act.^ 
The Court held that this amounted to imposing a tax without 
Parhamentary authority. 

Liberty again was asserted in O'Brien's Case,^ when it was 
ruled that a regulation under the Restoration of Order in 
Ireland Act, 1920, was rendered inoperative by the enactment 
of the Irish Free State Constitution in 1922. An apparent 
effort ex post facto by an Order in Council to make the regula- 
tion valid was regarded as ineffective by the Court of Appeal. 

Recent instances of restrictive interpretation are afforded 
by the ruling that the power of the Minister of Transport to 
determine whether the proposal of a joint electricity authority 
to place an electric line over the lands of a non-consenting 
owner should be sanctioned, and to determine what terms, 
conditions, and stipulations should be attached to his consent, 
does not include the authority to fix pecuniary conditions.'^ 
Reference has been made above to the limited interpretation 
placed on the power of appeal to the Minister of Transport 
under the Road Traffic Act, 1930. Yet the Court has allowed 
as valid as a definition of a trade under the Trade Boards 
Act, 1918, the term 'catering trade’, despite the many objec- 
tions to so vague a term,^ and the Minister of Transport has 
been allowed wide power of regulating the movements of 
motor coaches.^ 

^ Att. Gen. v. Wilts United Dairies (1921), 37 T.L.R. 884; 38 T.L.R. 781. 

^ Brocklebanh, Ltd. v. i?., [1925] 1 K.B. 52; Marshall Shipping Co. v. R. 
(1925), 41 T.L.R. 285. The deeision in Newcastle Breweries, Ltd. v. R., [1920] 
1 K.B. 855, that a regulation could not deprive an owner of commandeered 
property of ordinary compensation is criticized in Hudson’s Bay Co. v. 
Maclay (1920), 36 T.L.R., at p. 475. 

3 [1923] 2 K.B. 361; [1923] A.C, 603. 

^ West Midland Joint Electricity Authority v. Pitt, [1932] 2 K.B. 1. 

® R. V. Minister of Labour; National Trade Defence Assocn., Ex parte, 
[1932] 1 K.B. 1. 

R. V. Minister of Transport; Skylark Motor Coach Co., Ex parte (1931), 
47 T.L.R. 325. 



Chapter V 

THE TITLE TO THE CROWN 

§ 1. The History of the Title to the Chowk 

The title to the Crown of this country has been a very simple 
matter for a long time past, owing to the constitution of a 
Parhamentary entail by the Act of Settlement, and to the 
fact that the royal line has never failed since the House 
of Brunswick — now of Windsor^ — succeeded under the pro- 
visions of that Act. 

But inasmuch as disputed titles have played a large part 
in our history, and since the forms of the coronation recall 
the elements which went to make up the title to the Crown, 
it is worth while to review the history of the matter. 

The Saxon King was the elect of the Witan, but, as in many 
other cases of seemingly free choice, the Witan were practi- 
cally bound by conventions to choose from within a narrow 
circle. Outside the royal family they did not go, till conquest 
put constraint upon them, and Canute was chosen Bang. But 
within the royal family they were not Limited by the modern 
rules of hereditary succession. Thus the title was made up of 
various elements. Royal birth was a preliminary qualifica- 
tion ; the election by the Witan gave the legal sanction to a 
claim which would not have been made if the elected had not 
been born in the royal line ; the ceremony of coronation con- 
firmed the election with the support of the Church, and the 
oath of fidehty sworn by the nobles gave substantial force to 
hereditary, legal, and religious claims. Erom the time that 
Canute’s line failed no King reigned who could show a good 
hereditary right till Henry II. Edward the Confessor was the 
eldest surviving son of Ethebed, but the son of his elder 
brother, Edmund Ironside, was still living. Harold’s con- 
nexion with the house of Cerdic was remote if not imaginary, 
and here again Edgar, the grandson of Edmund, was the heir. 
Wfiliam I claimed partly as next of kin, which was absurd, 
for he was a bastard: partly under the recommendation of 


^ Proclamation, 17 July 1917; A. Fitzroy, Memoirs, ii. 655, 656. 
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Edward the Confessor, who certainly had not acquired any 
right to the regard of the English people. But each of these 
Kings established a good legal title in election by the Witan, 
a title which was valid enough so long as the holder had 
physical force at his command to maintain it. The first four 
Norman Kings, whatever their claims may have been apart 
from election, showed the utmost respect for an election by 
that body which corresponded to the Witan, the Commune 
Concihum. 

Gradually the notion of hereditary right grew stronger. 
This arose in part because the feudal land law, resting on the 
territorial character of kingship, assimilated the descent of the 
Crown to the descent of an estate in fee simple. And the rule 
of hereditary succession received readier acceptance in the 
more settled state of society. The fact that the Witan or 
Commune Concilium passed over the infant children of a 
deceased King in favour of a more vigorous member of the 
royal house, was evidence that hereditary right, popular 
election, and religious ceremonial, needed the help of a strong 
arm to maintain the right they conferred. The succession of 
Henry III and Richard II, especially of Richard, who had 
uncles living of full age and experience in affairs, shows that 
society so far recognizes legal right as to make an invasion of 
that legal right a difficult matter for an aggressor. 

Meantime the title of our earlier Kings rested less upon such 
hereditary right as they might be able to assert than on the 
solemnity of election and coronation. The election by the 
Witan or Great Council of the realm gave the preliminary 
right to demand that the subsequent stages of the ceremonial 
which perfected the title should be gone through. 

The ceremony of coronation, which gave religious sanction 
to the title by election, was preceded by the formal compact 
between King and people that the King should govern well, 
and that the people should obey. The King’s promise made 
by oath or charter, or both, was to keep Church and people 
in peace, to forbid wrong and rapine in aU degrees of men, 
and to do justice with mercy: the people by acclamation 
accepted him, the great men by oath promised him their 
fealty and allegiance, while the coronation service invested 
the title of the new King .with the sanctity of divine approval. 
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That these ceremonials were no mere form is plain from 
the fact that there was a real interregnum between the death 
of one King and the election and coronation of another. 
Hence until the new King was crowned the King’s peace was 
in abeyance; the maintenance of order might well be in 
jeopardy, while the State had no one to represent it for the 
purpose of enforcing the peace. ^ 

As the conception of hereditary right strengthened, the 
importance of the election and coronation dwindled, and the 
practical inconvenience of the interregnum was curtailed. 

The reign of Edward I began before his coronation. He 
was absent in Palestine when his father died. Pour days after 
his father’s death the Barons swore fealty to him in his 
absence, and three days later the royal Council put forth a 
proclamation in his name, announcing that he reigned by 
hereditary right and the will of the magnates, and that he 
enjoined the peace. The formal coronation did not take place 
for nearly two years. Edward II dated his reign from the day 
after his father’s death. Edward III proclaimed the peace 
before he was crowned,^ but he had been declared and 
accepted as guardian of the realm before his father’s deposi- 
tion, and in that capacity would be entitled to maintain the 
peace. 

The depositions of Edward II and Bichard II bring Parha- 
ment into the place occupied by the Witan and the Commune 
Concilium. The popular acclamation necessarily sinks into 
a mere form when the representatives of the Commons in 
Parliament become parties to the choice of a Kang. The 
accession of Henry IV is the best illustration of all the safe- 
guards by which a medieval king could fence about his title 
to the throne. He was not satisfied with his election by the 
estates of the realm, with the resignation by Bichard II of 
the fealty and allegiance of his barons, and the transfer of 
that fealty to himself. He claimed the Crown as descended 
from Henry III, reviving thus a tradition that Edmund 

^ Before the accession of Edward I the peace had been maintained by 
the Justiciar during the interval preceding the coronation of the new King; 
and hereditary right so far came in aid of the maintenance of the peace, that 
the prospective I^g claimed to be lord of England, and to enjoin the peace 
in that capacity ; Pollock and Maitland, Hist, of English Law^ i. 507. 

* Stubbs, Const. Hist. ii. 360, 368. 
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Crouchback, the second son of Henry III, was really the 
elder. His title thus based on election, on feudal recognition 
by the vassals of the Crown, on alleged hereditary right, was 
further confirmed by Parhament, and the Crown entailed by 
Statute on him and the heirs of his body.^ But hereditary 
right, supported by force, broke through these carefully 
constructed defences. 

Edward IV was proclaimed King as soon as he had success- 
fully asserted his title by force and arms. His right to be pro- 
claimed King was based not on election by estates of the 
realm, nor upon fealty sworn by the magnates, nor upon the 
formahties of the coronation. It was a mere question of pedi- 
gree. Edward IV was the nearest male representative of the 
eldest surviving hne of Edward III, and on that ground he 
claimed to set aside not only the proceedings, regular other- 
wise and valid, which had placed Henry VI on the throne, 
but the Act of Parhament which had entailed the Crown upon 
the line of Henry IV. 

Erom this time forth our history illustrates the conflict 
between two views of kingship, the one based on title by 
Parhamentary choice, the other on title by inheritance. The 
old forms of election give way to Parhamentary title. 

Henry VII claimed the Crown by hereditary right, but gave 
his assent to a Bih which settled the Crown on himself and 
the heirs of his body Henry VIII obtained from Parhament 
a power to dispose of the Crown by wiU, and devised it, failing 
issue of Edward, Mary or Ehzabeth, to the grandchildren of 
his younger sister,^ thus disinheriting his elder sister Margaret 
and her issue. But, when James, the great-grandson of Mar- 
garet, succeeded to Ehzabeth in spite of the Parhamentary 
entail created by the will of Henry VIII, he claimed to reign 
by hereditary right, and Parhament, though it fortified his 
title by an Act of Recognition, recited in the Act that he was 
entitled to reign by descent.^ 

Title by descent, and title by choice of Parhament, came 
to express two different views of kingship. But the force of 
either ground of claim was always recognized. The King who 

^ 1 Hen. IV, c. 1. M Hen. VH, c. 1. 

^ 28 Hen. VIII, c. 7 ; 35 Hen. VIII, c. 1. 

^ 2 Jac. I, c. 1 ; Tanner, Const. Doc. of James I, pp. 6-10. 
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claimed by hereditary right fortified his title by an Act of 
Parliament. The King who rested his title on an Act of Par- 
liament recited in it his hereditary claims. The theory of 
hereditary right had in the Middle Ages possessed this 
advantage, that it dispensed with the interregnum which had 
prevailed when the title of the new King depended on his 
election. As feudalism passed away, the feudal bond ceased 
to furnish the ground of political obhgation ; hereditary right 
came in to supply the want, and was enhanced with divine 
sanction. Throughout the seventeenth century it was main- 
tained by the upholders of the rights of kings, not only that 
the throne was never vacant and that the feudal rules of 
succession at once indicated an heir, but that the heir reigned 
by divine right, and that resistance to his rule or the recogni- 
tion of any other title to rule was not merely unlawful but 
sinful. The official representative of his people was lost sight 
of in the ruler chosen by God. 

The Settlement of 1688-9 

The two theories came to a practical issue in the reign of 
James II.^ James left his kingdom and his subjects to take 
care of themselves : during his short reign he had not merely 
strained his indefinite prerogative in order to do violence to 
the spirit of the Constitution, but had again and again broken 
the law of the land, and his flight left no legal means of 
summoning Parliament. The Prince of Orange, on arriving 
in London, therefore summoned the Peers, as many of the 
members of the Parliament of Charles II as were in town, 
and some of the citizens, and by their advice he issued letters 
to the same effect as writs to the Lords Spiritual and Tem- 
poral, and to certain officers in counties and boroughs for the 
summons of a convention. The convention was a Parliament 
in every respect except the form of summons, and consisted 
of all the persons who would have been summoned to a regular 
Parliament. 

The upholders of divine hereditary right were placed in a 
difficulty. To invite James to return without conditions was 
impossible, but to negotiate with a divinely appointed ruler 
was contrary to the principles of their political faith. What 
^ See Maitland, Const, Hist., pp. 283-5. 
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was to happen if King and subjects could not come to terms ? 
Either the subjects must resist the King’s return, or they 
must receive him back on his own terms. A middle course 
was proposed — the appointment of a Regent. This involved 
the assumption that James’s unfortunate malady of mis- 
government reduced him to the position of an infant or 
lunatic, and that his rights remained to him, though they 
must be exercised by a representative. But if the people 
could determine the moment at which the King’s misconduct 
justified his supersession, there was no reason why they 
should stop short at a Regency: the appointment of a Regent 
involved all the theoretical difficulties, without the practical 
convenience, of the choice of a new King. There were also 
these further objections, that a King de facto would coexist 
with a King de jure, neither of whom would acknowledge the 
rights of the other ; that a Regency being necessarily a tem- 
porary arrangement afforded no permanent solution of exist- 
ing difficulties, while it might create others pecufiar to itself. 

On the other side it was said that the relation of King and 
subjects had always been one of mutual obligations, that 
Kings had before now been deposed for misgovernment, and 
that James had not only committed divers acts of misgovern- 
ment and illegality, but had deserted his people and taken 
refuge with a foreign power. 

Common sense triumphed ahke over sentiment and techni- 
cahty. James II was alleged in the Declaration of Rights^ to 
have 'abdicated’ : it was left open to the one side or the other 
to interpret this as a voluntary or an involuntary retirement 
from the throne. More important were the next words — 'the 
throne being thereby vacant’ — for it was thus declared by 
the assembly of the estates of the realm that the throne, un- 
like a piece of real property, might be without an owner ; that 
its occupant was not necessarily designated by the rules of 
succession to an estate in land ; that the King might die in 
the sense that royalty might for the moment fall into abey- 
ance ; and that this might happen not through some catas- 
trophe, which extinguished the royal line by the death of aU 
its representatives, but by the misconduct of a King, who, 

^ See 1 WiU. & Mary, sess. 2, c. 1 ; the Acts of the Convention Parlia- 
ment were reaffirmed by 2 Will. & Mary, c. 1 . 
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having occupied the throne with an unimpeachable title, had 
been adjudged by his people to be unfit to reign. 

When therefore it is said, as it often is said, that the 
prerogative of the Crown was very greatly affected by what 
happened in 1688 and 1689, we do well to bear in mind that 
the changes which then took place were either declarations 
of principle, or changes of practice, and that of actual legal 
limitation there was but little. Parhament had settled the 
succession to the Crown before, and it settled the succession 
again ; only since the last occasion of a Parhamentary settle- 
ment the theory of divine right had arisen in support of the 
hereditary claim, and the conception of a royal prerogative 
superior to all the rules of law had survived the catastrophe 
of the Rebelhon. 

To this the action of the convention was a final answer ; 
it was an assertion that the nation could depose a King for 
misgovernment, could give the Crown to another, and could 
determine the course of succession, and further, that the 
Crown could be given upon conditions. The Declaration of 
Rights (Feb. 1689) declared that James had abdicated, that 
the throne was vacant. As James did not admit this, he must 
be regarded as having been deposed. The Crown was then 
offered to WiUiam and Mary, during their lives and the hfe 
of the survivor, providing that the sole and full exercise of 
the royal power should be only in, and executed by, the said 
Prince of Orange, in the names of the said Prince and Prin- 
cess, during their joint hves. By the Bill of Rights (Oct. 1689) 
the hmitations after the death of the survivor were to the 
heirs of the body of Mary, faihng them to the heirs of the 
body of Anne, and faihng them to the heirs of the body of 
William. 


The Settlement of 1701 

Such was the settlement of 1689, but in the year 1700-1 
a further hmitation of the Crown had become necessary. For 
Mary had died, and Wilham was dying, and Anne had sur- 
vived her numerous offspring, and had reached a childless 
middle age. It became necessary then to look for a Protestant, 
of kin to the royal hne, who could be brought into the suc- 
cession, and the nearest so quahfied was Sophia, widow of 
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the Elector of Hanover, daughter of Elizabeth, Queen of 
Bohemia, the daughter of James I. The Crown, then, failing 
heirs of Anne and William, was settled on the heirs of the 
body^ of Sophia, and under this Parliamentary Settlement 
the Crown is now held. 

But the right to the Crown under this Settlement is sub- 
ject to conditions,^ for; 

(1) Every person who is or shall be reconciled to the Church 
of Home, or shall hold communion with the Church of 
Eome, or shall profess the Popish Religion, or shall 
marry a Papist, becomes thereby excluded from, and 
incapable of, inheriting the Crown, the government of 
the realm, Ireland, and the dominions of the Crown, 
or any part of them: and incapable of exercising any 
regal power, authority, or jurisdiction in the same: 
the people are absolved from their allegiance ; and the 
Crown goes to the next in succession being Protestant, 
as if the person who incurred the disability was dead. 

(2) Every King or Queen succeeding to the throne by virtue 
of the Act of Settlement was required to make the 
declaration against transubstantiation^ at the first 
day of the meeting of the first Parliament, or at the 
Coronation. 

(3) Every King or Queen shall have the Coronation Oath 
administered at his or her Coronation, according to the 
provisions of 1 Will. & Mary, c. 6. 

(4) Every person who shall come into possession of the 
Crown shall join in communion with the Church of 
England. 

There is much vagueness, as Macaulay has pointed out,^ 
in the provisions of the first of these clauses. The Sovereign 
is subject to certain tests ; no test is prescribed by which to 

^ The descent follows with slight deviations the rule of descent of land ; 
it seems clear that an elder daughter takes precedence of a younger ; con- 
trast Lee, King Edward VII, ii. 33, where it is argued that the issue is still 
open. 

^ 1 Will. & Mary, sess. 2, c. 3 ; 12 & 13 Will. Ill, c. 2. 

® This is provided in 25 Car. H, c. 2. Edward VII dishked the wording 
and urged change; Lee, King Edward VII, ii. 22—6. It was altered by the 
Accession Declaration Act, 1910, which merely insists on the King being 
a Protestant. 4 Macaulay, Hist,, ch. xv. 
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ascertain the religions denomination of the person whom the 
Sovereign may marry. The words which follow as to the 
people being absolved from their allegiance have the same 
vague character; but this must needs be in attempting to 
make statutory provision for a revolution. 

The Act of Union with Scotland in 1707 provided that the 
succession to the Crown of Great Britain should be the same 
as the succession provided for the Crown of England by the 
Act of Settlement, and a similar provision was inserted in 
the Act of Union with Ireland in 1800. 

The title to the Crown of the United Kingdom of Great 
Britain and Ireland^ is vested by Statute in the heirs of the 
body of Princess Sophia, who is the stock of descent, whose 
lineal heir must be sought on each occasion of the demise 
of the Crown. Under the Statute of Westminster, 1931 
(Preamble), any change in the succession should be effected 
by concurrent legislation in the United Kingdom and the 
Dominions. 

§ 2. Modern Forms 

The forms which took place on the accession and corona- 
tion of King Edward VII are worth noticing, as illustrating 
some statements which have gone before. The same cere- 
monial was in effect followed in the case of George V in 1910 
and 1911. 

Queen Victoria died at Osborne on 22 January 1901 in 
the late afternoon, and on the following day the Lords of 
the Privy Council, of whom more than 100 were present, the 
Lord Mayor, ^ Aldermen, and other officials of the City of 
London, assembled at St. James’s Palace to hear the reading 
by the Clerk of the Council of a Proclamation, which pro- 
claimed King Edward VII. 

^ Altered to Northern Ireland by 17 18 Geo. V, c. 4. 

^ The Lord Mayor of London is summoned to the meeting at which a new 
Sovereign is proclaimed, but retires immediately after with the Aldermen 
who also attend. He has no rights as a Privy Councillor [Greville Memoirs, 
iv. 79-82). But Greville does not seem to have taken note of the diUerences 
in character, as apparent from the Proclamation, between the meeting at 
which Queen Victoria was proclaimed and the meeting of the Privy Council 
held immediately after. The London Gazette for 29 June 1837 gives the 
names of those present. The same difference is apparent at the Proclama- 
tion and subsequent assemblage of the Privy Council on 23 Jan. 1901, and 
similarly on Edward VII’s death in 1910 : A, Fitzroy, Memoirs, i. 41 ; ii. 404 f. 
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The Proclamation was in the following form 

‘Whereas it has pleased Almighty God to call to His mercy 
our late Sovereign Lady Queen Victoria of blessed and glorious 
memory, by whose decease the Imperial Crown of the United 
Kingdom of Great Britain and Ireland is solely and rightfully 
come to the High and Mighty Prince Albert Edward. We, there- 
fore, the Lords Spiritual and Temporal of this realm, being here 
assisted with these of her late Majesty’s Privy Council, with 
numbers of others principal gentlemen of quahty, with the Lord 
Mayor, Aldermen, and Citizens of London, do now hereby with 
one voice and consent of tongue and heart publish and proclaim 
that the High and Mighty Prince Albert Edward is now by the 
death of our late Sovereign of happy memory become our only 
lawful and rightful Liege Lord Edward the Seventh, by the Grace 
of God King of the United Kingdom of Great Britain and Ireland, 
Defender of the Eaith, Emperor of India. To whom, we do 
acknowledge all faith and constant obedience with ah heart and 
humble affection ; beseeching God, by whom Kings and Queens do 
reign, to bless the Royal Edward the Seventh with long and 
happy years to reign over us.’ 

It should be noticed that the King was proclaimed, not by 
the Privy Council, but by the Lords Spiritual and Temporal, 
and others. This body is something more than the Privy 
Council. It represents a more ancient assemblage, the Witan 
or Commune Concilium meeting to choose and proclaim the 
new King. 

The King then entered the Council Chamber and addressed 
the Council ; and took and subscribed the oath for the security 
of the Church of Scotland, as required by the Act of Union. 
The late Queen’s Privy Council were then sworn, and the 
King issued a proclamation continuing in their offices during 
pleasure all who, on the death of Queen Victoria, were ‘duly 
and lawfully possessed of or fuUy invested in any office, place, 
or employment, civil or military’, within the dominions of 
the Crown. 2 On 14 February the King made the declaration 
against transubstantiation in the presence of both Houses,^ 
as required by the Bill of Rights and Act of Settlement. 

The coronation of the King did not take place until 

^ For that used in 1910 see London Gazette, Suppl., 7 May 1910. 

^ The Times, 25 Jan. 1901, p. 11. This is rendered needless by 1 Ed. 
VII, e. 5. ^ Farl. Deh., 4th Ser. Ixxxix. 27. 
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9 August 1902. The ceremonial is full of historical interest. 
It falls into three stages. The first is an important and 
necessary preliminary, and comprises the Hecognition or 
formal acceptance of the new Edng by the people, and the 
Oath which embodies the King’s undertaking of the duties 
of royalty.^ 

Next follows the series of ceremonies which invoke divine 
sanction upon the people’s choice and confers upon royalty 
its sacred character, the anointing, the investiture, and the 
actual crowning. The third stage is the natural sequel to 
these. The King duly chosen, anointed, and crowned is 
placed upon his throne and receives the homage of the lords 
spiritual and temporal.^ 

First then comes the Recognition. The Archbishop, accom- 
panied by the Lord Chancellor and the great hereditary 
officers of State, addresses the assemblage in these words : 

‘Sirs, I here present unto you King Edward, the undoubted 
Ejng of this realm ; Wherefore, all you who are come this day to do 
your Homage, are you willing to do the same ?’ 

The people ‘signify their willingness and joy by loud and 
repeated acclamations, all with one voice cr 3 dng out, “God 
save Eling Edward ” 

Until the coronation of Edward VII the King had been 
presented by the Archbishop turning to aU four points of the 
compass. On 9 August 1902 the King was onlypresented once. 

After some further ceremonials comes the Coronation Oath, 
administered by the Archbishop : 

‘Will you solemnly promise and swear to govern the people of 
this United Kingdom of Great Britain and Ireland, and the 
Dominions thereto belonging,^ according to the Statutes in Parlia- 

^ The form and order of the Coronation Service is set out in Sir R. Philli- 
more’s Ecclesiastical Law (2nd ed.) p. 813, but the service was in some respects 
altered and curtailed at the coronation of King Edward VII (Bodley, 
Coronation of Edward VII), by omitting the litany, the sermon, and jQrst 
oblation of the pall or altar cloth and wedge of gold ; these were restored in 
1911 ,* see London Gazette, SuppL, 27 Sept. 1911. Cf. Lee, King Edward VII, 
ii. 106-9. 

^ Wickham Legg, English Coronation Records, Introduction, p. xix. 

^ The people are for this purpose more especially represented by the boys 
of Westminster School, who rehearse beforehand the part played by the 
crowd at a medieval coronation. 

^ This phrase will no doubt be modified in any future oath. 
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ment agreed on, and the respective laws and customs of the 
same ? 

‘I solemnly promise so to do. 

‘ Will you to the utmost of your power cause Law and Justice, 
in mercy, to be executed in all your judgments ? 

M wiU. 

‘Will you, to the utmost of your power, maintain the Laws 
of God, the true profession of the Gospel, and the Protestant 
reformed religion estabhshed by law ? And wiU you maintain and 
preserve inviolably the Settlement of the Church of England, and 
the doctrine, worship, discipline and government thereof, as by 
Law estabhshed in England ? And wiU you preserve unto the 
Bishops and Clergy of England, and to the Church there com- 
mitted to their charge, all such rights and privileges, as by law do, 
or shad appertain to them, or any of them ? 

‘All this I promise to do. ’ 

The Anointing^ follows on the head, the breast, and the 
palms of both hands. Then comes the Investiture of the Kang 
with the regal vestments with the spurs, sword, orb and 
sceptre, then the putting on of the Crown, the gift to the 
King of a copy of the Bible, and the benediction. Then comes 
the final stage of the proceedings. The King has been ac- 
cepted by his people and has given the assurances of the 
Coronation Oath : he has been, as it were, consecrated to the 
service of the State before the Crown is placed on his head. 
Now he ascends his throne and receives the homage of the 
Peers. At the Coronation of King Edward this was not done 
by every Peer, but first the Archbishop of Canterbury (the 
Bishops kneeling), then the Prince of Wales for himself and 
the Princes of the Blood Royal, ^ and then the premier nobles 
in each of the five ranks of the peerage, the Duke of Norfolk, 
the Marquis of Winchester, the Earl of Shrewsbury, Viscount 
Ealkland, and Lord de Ros, uttered the words of Homage, 
touched the King’s Crown and kissed him on the left cheek. 

The spiritual peer uses the following words : 

‘ I, , wiU be faithful and true, and Eaith and Truth will bear, 

unto our Sovereign Lord, and your Heirs, Kings or Queens of the 
United Kingdom of Great Britain and Ireland. And I will do, 

^ First performed in the case of Egbert, son of 0:ffa, King of Mercia. 

^ In 1911 the Prince of Wales and the Duke of Connaught did homage 
personally. 
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and truly acknowledge, the Service of the Lands which I claim 
to hold of you, as in right of the Church. So help me God.’ 

The Homage of the temporal peer is thus expressed : 

T, , do become your Liegeman of Life and Limb, and of 

earthly worship, and Faith and Truth I will bear unto you to live 
and die against all manner of Folks. So help me God.’ 

The portions of the ceremonial to which we have called 
special attention take us far back into the past. 

The Recognition represents the great officers of the Witan 
or Council presenting the Sovereign of their choice to the 
assembled people, who are asked to record the national 
approval of the chosen King. 

The Coronation Oath indicates the contractual character 
of English Sovereignty, a character which was common as 
well to the official chief of Saxon times as to the territorial 
lord of feudalism. The form survived the high prerogative 
days of the Tudors and Stuarts and the theory of Divine 
Right. The wording of the oath was settled immediately 
after the Revolution.^ Its substance — ^to keep the Church 
and all Christian people in peace — to restrain rapine and 
wrong — ^to temper justice with mercy — is as old as the eighth 
century.^ 

The Anointing® is that which would seem to confer upon 
royalty its sacred character, and to give the sanction of the 
Church to the choice of the people, while the investiture 
blends the knightly and rehgious elements in the symboHc 
vestments and insignia of sovereignty. 

The Homage of the Peers represents the taking of the oath 
of Mehty by the Ministri of Saxon times, and later by the 
great vassals of the Crown, which gave practical security to 
the new reign. 

§ 3. Incapacity op the King 

We have now to consider how the rights and duties of 
royalty are affected, when the Eang, from one cause or 

^ 1 Wm. & Mary, c. 6. 

^ Stubbs, Select Charters, p. 62; excerpt from pontifical of Egbert, Arch- 
bishop of York, c. 760. 

® The Anointing of Kings, a ceremony of great antiquity in India and else- 
where, was originally a magic rite intended to bestow strength on the 
sovereign; Keith, Religion and Philosophy of the Veda, U. 310 f. 
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another j is incapable of discharging the duties of his office. 
This may arise in any one of four ways. (1) The King may be 
absent from the kingdom. (2) The King may be of imperfect 
capacity for his office by reason of his youth. (3) The King 
may have lost the capacity for his office by reason of his 
insanity. (4) The Eling may prove that he does not possess the 
capacity for his office from neglect of or contempt for the 
conditions under which it must be held. 

In the first three cases the question arises of the constitu- 
tion in one form or another of a Regency ; in aU four, diffi- 
culties may arise which are essentially similar in character. 

(1) The absence of the King, until recent times, was met 
by the appointment of one or more persons to transact the 
formal business of government in his absence. Until the office 
of Justiciar fell into disuse in the reign of Henry III it had 
been customary that the Justiciar should discharge the duties 
of royalty during the absence of the King. 

From this time it seems to have been most usual to appoint 
custodes regni, or locum tenentes, the first instance of such 
appointment being in the thirty -seventh year of Henry III, 
when the Queen and the Earl of Cornwall were made guardians 
of the realm during the King’s absence in Gascony.^ For the 
absence of Edward I at the time of his father’s death special 
arrangements appear to have been made, and a small Council 
of Regency settled upon a year beforehand, but the arrange- 
ments were confirmed by a council of the magnates held 
shortly after the commencement of the reign. ^ 

The appointment of Lords Justices under the Great Seal 
began with the absence of William III after the death of 
Mary, who, during her short reign, had been given power by 
Statute to exercise the royal prerogative whenever William 
was out of England. 3 The last instances of the appointment 
of a Regent, for this purpose, were in 1716, when the Prince 
of Wales was made Guardian and Lieutenant of the King- 

^ Stubbs, Const, Hist. ii. 67. For a list of such appointments see Report 
of Committee appointed in 1788 to inquire into precedents in cases of the 
royal authority being interrupted by sickness, (fee.; Pari, Paper y 1781-91 
(Reports of Committees), hi. 80; Comm. Journ. xliv. 11-42. 

^ Stubbs, Const. Hist. h. 104. 

® This did not disentitle William from exercising royal powers when 
abroad; 2 Will. & Mary, st. 1, c. 6. 

3042 


Nn 



274 THE TITLE TO THE CROWN Chap. V 

donij^ and in 1732, when Queen Caroline occupied the same 
position. On other occasions since 1695 Lords Justices have 
been appointed under the Great Seal with powers specified in 
the Letters Patent, which gave them their commission.^ This 
has not been done since 1821. The fact that the Sovereign 
is absent from the realm does not impair the vahdity of 
any executive act done during such absence, though Edward 
VII’s appointment of Mr. Asquith to be Prime Minister when 
abroad was generally criticized in 1908 ; and modern facilities 
of communication have enabled the King to give the royal 
assent to bills by commission, and to transact other business 
without inconvenience to the conduct of government during 
his visits to the Continent.^ Dming Edward VII’s reign very 
much was done by correspondence in his frequent absences, 
and he refused to go far from contact with London, dechning 
in 1908 an urgent invitation from the Canadian Parliament.^ 

In George Vs absence in India in 1911-12 four Councillors 
of State were authorized to act® and this precedent was 
followed in his grave illness in 1928,® 

(2) The infancy of the Sovereign raises other questions. 
The fiction of law is that the King must always be in the full 
maturity of intellectual power, and so would be exempt from 
the ordinary disabilities and immunities of infancy. Testa- 
mentary guardianship is the creation of Statute, nor has it 
ever been suggested that the prerogative enables a King to 
appoint a guardian to his successor. 

In our early history the case of an infant sovereign was 
variously met. The Barons appointed a Rector Regis et Regni 
during the minority of Henry III, and a small Council with 
whom he should act ; in the cases of Edward III and Henry VI 
Parhament made the nomination ; the King himself and the 
magnates appointed a Council of Regency during the youth 

^ Cf. a proposed revival of this usage in 1895; Letters of Queen Victoria, 
3rd Ser. ii. 476, 479, 482. 

^ See Turner, The Cabinet Council, ii, ch. xxi. 

® See the reply of Lord Lyndhurst to Lord Campbell on the occasion of 
Queen Victoria’s visit to Germany in 1845 ; Pari. Deb., 3rd Ser. Ixxxii. 1510. 

^ See Lee, King Edward VII, ii. 521, 522. 

® A, Fitzroy, Memoirs, ii. 463 f., 468, 476. 

® London Gazette, 4 Dec. 1928. On this occasion the Queen, Prince of 
Wales, Duke of York, Archbishop of Canterbury, Lord Chancellor, and 
prime Minister were appointed. 
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of Richard II; but Edward III and Richard II were both 
capable of executing some of the formalities of government, 
and opened the Parliaments at which the Councils of Regency 
were chosen. The Privy Council made Richard of Gloucester 
protector of the realm during the brief reign of Edward V. 
In the reign of Henry VIII we come upon the first Regency 
Act, and the only one of the kind that ever took effect.^ 
Parliament gave to Henry the power of nominating a Council 
of Regency, by Letters Patent or by will. This Council was 
to act in case the successor was a male and less than 18, or 
a female and less than 16 years of age. The King made the 
appointment and, though the Council exceeded its powers by 
making Somerset protector of the realm, its action was con- 
firmed by the Lords and by Letters Patent issued by the 
young Eling himself. 

On other occasions since the reign of Henry VIII Regency 
Acts have been passed, nominating, or giving to the King 
the power of nominating, a Regent^ or a Council. But the 
duties of royalty have never since been discharged by a 
Regent in consequence of the infancy of the King. 

(3) The insanity of the Sovereign is not a matter which can 
be provided for beforehand, as is possible in the case of a 
minority. Happily the difficulty which it occasions has only 
arisen in two reigns, those of Henry VI and George III. The 
proceedings in the reign of Henry VI are marked with much 
simplicity and common sense, as compared with those of 
the later reign. Early in 1454 the insanity of the Eang was 
attested by a committee of the Lords, and the Duke of York 
was chosen by the Lords to be protector and defender of 
the realm. He accepted the appointment, the proceeding was 
thrown into the form of an Act which received the assent 
of the Commons, and the Duke was Regent until the King 
recovered ten months later.® At the end of the year of his 
recovery Henry VI became once more insane; Parliament, 
which had been prorogued, met, and at the request of the 
Commons the Lords nominated a Protector, their choice again 
falling on the Duke of York. This time the King seems to 

^ 28 Hen. VIII, c. 7, s. 23. 

^ The last Act (now spent) was 10 Ed. VII and 1 Geo. V, c. 26. 

^ Stubbs, Const. Hist, iii. 166, 167. 
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have been able to go through some formahties, and to appoint 
the Duke by Letters Patent. In a few months he recovered. 

In the reign of George III Parhamentary procedure had 
become so far settled as to raise technical difficulties which 
had not occurred to the Lords and Commons of the fifteenth 
century. And yet, when George III became insane, the 
Houses had the precedents of 1688 before them, and might 
have followed the procedure of the Convention Parhament, 
with this advantage, that at the time of James’s flight Parlia- 
ment was dissolved, while in 1788 a Parhament was in exis- 
tence, though not sitting. 

The Convention Parhament had proceeded by Address, 
requesting WiUiam and Mary to undertake the kingly office. 
It would have seemed obvious that the same course should 
be foUowed in 1788, and that the two Houses should present 
an address to the Prince of Wales requesting him to discharge 
the duties of royalty during the insanity of the King. 

There was no practical dispute between Pitt and Fox as 
to the person who should be Regent. Fox maintained that 
the Prince had a right to the Regency, and that Parhament 
was bomad to give effect to this right ; Pitt held that the 
Prince had no right in the matter, but that he was the most 
proper person to be invited to become Regent. That which 
reaUy exercised the two parties in the State was the hmit 
which should be set upon the exercise of the prerogative by 
the Regent. Pitt wished to impose restraints but, inasmuch 
as the Prince was on friendly terms with the Opposition, 
Fox wished to minimize the restraints which were admittedly 
necessary. It was difficult, if not impossible, to combine 
procedure by address and limitation of powers. The Conven- 
tion Parliament had affixed conditions to the tenure of the 
Crown but had not limited the prerogative. It followed that 
a Regency must be created by Statute : but a statute needed 
the royal assent : the Kong could not give the royal assent in 
person, nor could he authorize by Sign Manual the affixing 
of the Great Seal to a Commission which should enable others 
to give his assent. 

The difficulty was overcome by a series of fictions. The 
two Houses were invited by ministers to concur in directing 
the Chancellor to put the Great Seal to a Commission for 
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opening Parliament, and subsequently to another Commis- 
sion for giving assent to the Regency Bill when it had passed 
the two Houses. Before the matter reached this stage the 
King had recovered ; hut the same procedure was employed 
when in 1810 it became necessary to pass a Regency Bill. 

It is to be observed that the Irish Parliament, being un- 
affected by the considerations of Enghsh parties, proceeded 
by address, and thus avoided the use of a fiction at once 
grotesque and dangerous.^ 

(4) The last form of royal incapacity for government is 
illustrated in the cases of Edward II, Richard II, and James 
II. The cases differ, since the first two were cases of formal, if 
involuntary, resignation, the last was a flight. The deposition 
of Edward II was marked by forms which do not conceal 
the violence of the transaction. Parhament was summoned by 
writs issued in the King’s name by the younger Edward, who 
had been proclaimed guardian of the kingdom on the assump- 
tion that the King had fled. Before Parhament met the Great 
Seal had been obtained from Edward II, and the writs were 
issued in proper form. Parliament, having met, accepted the 
younger Edward as King, and drew up reasons for the deposi- 
tion of Edward II ; when the deposed Kang would not meet 
the Houses, they, by their procurator, renounced their hom- 
age and fealty.^ 

In the case of Richard II a deed of resignation was executed 
by the King, and presented to the Parhament summoned to 
receive it. A statement of reasons for his deposition was 
drawn up as in the case of Edward II ; these were voted to 
be sufficient, Richard was deposed, and the sentence was 
communicated to him by Commissioners, who bore at the 
same time the renunciation of homage and fealty. It was not 
till then that Henry IV came forward to state to Parhament 
his claim to the throne; this was admitted, the assembly 
accepted him as king, and he was led to the throne.^ 

The case of James II has been fuhy treated earher in this 
chapter.^ It differs from the other cases mainly in two points. 

^ For a clear account of the Regency question as it presented itself to 
the British and Irish Parhaments, see Lecky, Hist, of England in tk& 
Eighteenth Century, vi. 41&-27. 

^ Stubbs, Const. Hist. ii. 380. 

® Rot. Pari. iii. 422, 423. 


^ See p. 265, ante. 
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James did not resign but fled, and the members of the Con- 
vention Parliament treated this flight as a constructive abdi- 
cation, while they added in the Petition of Right such a hst 
of misdeeds on the part of James as made the construction 
which they put on his flight amount to a formal deposition. 
And secondly, the question was comphcated by the political 
theories and Parliamentary forms with which a medieval 
Parliament did not allow itself to be embarrassed ; while the 
rehgious questions unknown to the thirteenth and fourteenth 
centuries caused rehgious disabihties to be attached to the 
Crown and gave a distinctly conditional character to its 
tenure. 

§ 4. The Demise of the Crown 

We have still to consider the effect of the Demise of the 
Crown, either by death, or by forfeiture under the conditions 
of the Bill of Rights. We need only deal with the effects as 
illustrated by the death of the Sovereign. 

We described in an earher part of this chapter the steps 
by which the interregnum between the death of one King and 
the accession of another was bridged over. From the acces- 
sion of Edward IV the new King was regarded as succeeding 
without interval of time to the rights of his predecessor ; but 
the theory that Parhament was present in response to a per- 
sonal summons from the King, and that ministers and others 
holding office or employment in the service of the State were 
the personal servants of the King, caused difficulties which 
have been gradually and entirely removed. 

The rule that Parhament was dissolved by the death of 
the King might always have produced inconvenient results, 
but no steps were taken to remedy the inconvenience until 
the passing of 7 & 8 Will. Ill, c. 15, wherein it was enacted 
that a Parhament in existence at the time of a Eling’s death 
should continue in existence for six months if not sooner dis- 
solved by the successor to the throne. After the Union with 
Scotland this rule was extended by 6 Aime, c. 41, to the 
Parhament of Great Britain. The Act 37 Geo. Ill, c. 127, 
made further provision for the event of a demise of the 
Crown at a time when Parhament had been dissolved, and, 
finaUy, the Representation of the People Act, 1867,^ makes 
^ 30 & 31 Viet. e. 102, s. 51, sa. 8, 9. 
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the duration of a Parliament independent of the demise of 
the Crown. 

The tenure of office has raised questions of a different 
character. The practical inconvenience, and even danger, to 
which the legal theory might give rise became evident in the 
reign of Anne. In aU probability the successor to the Crown, 
designated by Statute, would be in Hanover at the moment 
of the Queen's death. A rival claimant to the Crown was no 
farther off than St. Germains, and at this critical time the 
Privy Council would be dissolved, all the great offices of State 
would be vacant, and every commission in the Army would 
have lapsed. 

For such circumstances the Succession to the Crown Acf- 
provided that the Privy Council shall continue and act for 
six months and the holders of the great offices of State or 
the Household and every other person in any 'office, place, 
or employment, civil or military ^ within the dominions of 
the Crown, 'shall continue in their respective offices, places, 
and employments for six months next after such death or 
demise unless sooner removed or discharged by the next in 
succession’. The term of continuance was extended to 
eighteen months by 1 Will. IV, c. 4, in the case of 'office 
or employment in His Majesty’s plantations or possessions 
abroad’, and by an Act of 1837^ commissions in the Army 
and Royal Marines were to continue in force until cancelled, 
notwithstanding a demise of the Crown. 

So stood the law on the accession of King Edward VII ; 
but in the case of ministers who were members of the House 
of Commons the matter was compHcated by the existing law 
under which a seat in the House was vacated on the accep- 
tance of office,^ taken in conjunction with the Act of 1867 
which made the duration of Parhament independent of the 
demise of the Crown, and thus created an anomaly. 

It would seem that on previous occasions of a demise of 
the Crown, ministers continued to hold office under the pro- 
visions of the Succession to the Crown Act, unless sooner 

^ 6 Anne, c. 41, s. 8 (6 Anne, c. 7, Ruffhead). 

2 7 WiU, IV and 1 Viet. c. 31. 

® 6 Anne, c. 41 (c. 7, Rufihead). The vacating of seats was finally cancelled 
by the Re-election of Ministers Acts, 1919 and 1926. 
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dismissed, and that such forms as they went through for the 
purpose of indicating that they were ministers of the new 
Sovereign were not regarded as an acceptance of office such 
as would at once vacate a seat.^ 

On 23 J anuary 1901 the King issued a Proclamation directing 
every person whO; at the time of the death of Queen Victoria, 
held any office, place, or employment, civil or military, in 
any part of the King’s dominions, to proceed in the duties 
of their respective offices during the royal pleasure. Provision 
was also made for the continued use of the existing seals until 
new seals were prepared. 

On 23 and 24 January the principal ministers of the Crown 
kissed the King’s hands and took the official oath. 

T, , do swear that I will well and truly serve His Majesty 

King Edward VII in the office of . So help me God.’ 

None of the formalities incident to an original appointment 
were gone through, no patents were cancelled and reissued, 
nor were seals delivered up and returned ; but it was ques- 
tioned whether ministers had not by acceptance of office 
under the new King at once vacated their seats, or whether 
the vacancies would be postponed to the end of the first six 
months of the new reign. 

These questions were raised in the discussions on the 
Demise of the Crown Bill^ and settled by its passing. 

Some legislation on the subject was in any case necessary, 
for the Succession to the Crown Act did not apply to offices 
held abroad, or held within the protectorates which techni- 
cally are not included within the dominions of the Crown. 

The Demise of the Crown Act^ briefly enacts that : 

(1) The holding of any office under the Crown, whether 
within or without His Majesty’s dominions, shall not 
be affected, nor shall any fresh appointment thereto 
be rendered necessary, by the demise of the Crown. 

^ William IV died on 20 June 1837, and Parliament was dissolved on 
17 July. Between those dates certain of the principal ministers went 
through some of the formalities of reappointment. See the London Gazette 
for July 1837. But the reappointment of the two Secretaries of State who 
were members of the House of Commons did not take place until the day 
of the dissolution. 

^ See debate on the second reading of the Bill, 1 April 1901, ParZ. j9e6., 
4th Ser. xcii. 382. ^ ^ 
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(2) The Act shall take effect as from the last demise of the 
Crown. 

Thus the demise of the Crown no longer affects the dura- 
tion of Parliament, nor the tenure of office, though legislation 
has in no way affected the prerogative of the Crown as to the 
dissolution of Parliament or the dismissal of ministers. 

§ 5. The Kjhg’s Family 

We must, in conclusion, consider what are the relations of 
the King or Queen Regnant to the royal family, and wherein 
the family relations of the Sovereign differ from those of a 
subject. 

The Queen Consort is a subject, though privileged in cer- 
tain ways. She is not entitled as of right to claim coronation, 
as was ruled in Queen Caroline’s case. In 1911 she was 
crowned by the Archbishop of Canterbury. Her life and 
chastity are protected by the law of treason ; if accused of 
treason she is entitled to trial by the House of Lords, as in 
Anne Boleyn’s case. She was always regarded as free from 
the disabihties of married women in matters of property, 
contract, and procedure. She could and can acquire and deal 
with property, incur rights and liabilities under contract, sue 
and be sued, as though she were feme sole. She may have her 
separate officers and legal advisers. But in all other respects 
she is a subject, and amenable to the law of the land, save 
in respect of some smaU privileges which are not in use. At 
one time she had a revenue from the demesne lands of the 
Crown, and a portion of any sum paid by a subject to the 
King in return for a grant of any office or franchise. This was 
the aurum reginae or queen-gold,^ but this fell into disuse 
after 1660 when the feudal tenures feU. Provision is now 
made by Statute for the maintenance of a Queen Consort. 

A Queen Dowager ceases to be under the protection of the 
law of treason. It is said by Coke that she may not marry 
again" without the King’s licence, but this is questioned,^ for 
the alleged statute on which Coke’s assertion rested is of 
dubious authenticity. 


^ Blackstone, Commentaries, i. 220. Queen-gold is the subject of a 
learned treatise by Prynne. ^ Blackstone, Comm. i. 223. 
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A Queen Regnant holding the Crown in her own right has 
all the prerogatives of a King.^ The position of the husband 
of a Queen Regnant has varied in each case that has arisen. 

On the marriage of Mary Tudor with Philip of Spain it was 
provided that the Queen should enjoy aU the prerogatives and 
possessions and exercise all the powers of the Crown as sole 
Queen, though official documents should issue in their joint 
names ; that Philip should not alter the laws, nor compel the 
Queen to leave England, nor introduce aliens into office, nor 
if he survived his wife set up any claim to power or property.^ 
A later Act made it treason to compass his death. It is 
impossible to read the first of these Statutes without being 
struck by the difficulties which must have arisen if Philip 
had wished to reside in England or had taken an active 
interest either in his wife or her kingdom. 

William III declined to be a King Consort: and the Bill 
of Rights provided that 'entire, perfect, and full exercise of 
the regal power should be only in and executed by his 
Majesty in the names of both their Majesties during their 
joint lives \ When WiUiam was absent from the kingdom, 
Mary was given a general power to 'exercise and administer 
the regal powers and government ^ saving the validity of 
acts of state done by WiUiam during his absence abroad.^ 

George of Denmark did not occupy so favourable a position. 
He had been introduced into the Privy Council, though not 
sworn, in 1685, and he was naturalized by Act of Parliament 
in 1689. But by the time that Amie succeeded to the throne 
the Act of Settlement had been passed, and he would have 
fallen under the disqualifications as to property and office 
which attached to aliens as soon as that Act came into force 
by the death of Anne. This disability was cured by a clause 
in an Act which enabled the Queen to grant him a revenue 
if he survived her,^ but he died before his wife. George was 
therefore a subject of the Queen, differing from others only 
in the conditions of his naturalization. 

When Queen Victoria had declared her intention to ally 
herself in marriage with Prince Albert of Saxe-Coburg and 

^ This was declared by Statute in 1554; 1 Mary, Sess. 3, c. 1. See also 
62 & 53 Viet. c. 63, s. 30. _ M & 2 Ph. & M. c. 10, s. 3. 

® 2 Will. & Mary, st. 1, c. 6. Anne, c. 2. 
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Gotha, the Prince was given by Statutes^ the full rights of 
a citizen of the United Kingdom when and so soon as he had 
taken the oaths of allegiance and supremacy. The Prince 
was therefore a subject of the Queen. Like George of Den- 
mark he was introduced into the Privy Council but not sworn, ^ 
unlike him he was never a Peer of Parliament. His precedence 
was determined by an exercise of the prerogative in 1840 to 
be next to that of the Queen, and in 1857 the title of Prince 
Consort was conferred upon him by Letters Patent. As a 
matter of law he differed only in title and precedence from 
any other subject of the Queen, ^ without any procedural 
privileges. 

Of the children of a reigning Sovereign, the eldest son and 
daughter, and the eldest son’s wife, alone have any special 
privilege. Since 1337 the eldest son is Duke of Cornwall by 
birth, and is created Prince of Wales and Earl of Chester by 
Letters Patent, a practice dating from 1284. It is treason to 
compass his death, or to violate the chastity of his wife, or 
of the eldest daughter, unmarried, of the King or Queen. 
The eldest daughter is usually given the style of Princess 
Eoyal for life. It is now held by Princess Mary. But the 
royal children have only such precedence as is conferred upon 
them in the Parliament and Council Chamber by an Act of 
Henry VIII.^ The children of sons of the King are given the 
style of Eoyal Highness by Letters Patent.^ 

In 1717 the judges by a majority of 10 to 2 advised that 
the care and education of the Kang’s grandchildren, being 

^ 3 & 4 Viet. cc. 1 and 2, The first of these Acts set aside the effect of 
1 Geo. I, st. 2, c. 4, which forbade the passing of any naturalization bill 
without a clause confirming the political incapacities imposed by the Act 
of Settlement. This Act was repealed in 1867. 

^ Oreville Memoirs, iv. 269, and see Greville’s pamphlet on ‘The Royal 
Precedency Question printed as an Appendix to vol. iv ; London Gazette, 
6 Mar. 1840. 

® The question whether he should be made a peer was discussed. Queen 
Victoria urged sound reasons against such a course; Letters of Queen 
Victoria, i. 252. 

^31 Hen. VIII, c. 10. The Eling’s sons, though not privy councillors by 
birth, can be introduced into the Council when the King pleases. But on the 
demise of the Crown they were not privy councillors of the new Sovereign 
until sworn; Oreville Memoirs, iv. 274. Presumably this is now affected by 
1 Ed. VII, c. 5. 

^ London Gazette, 5 Peb. 1864. 
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minors, belonged to the King, the rights of the father being 
to this extent superseded. The question arose in the quarrels 
of George I and his son. No such point was raised in the 
disputes which raged between George II and Erederick, 
Prince of Wales ; but George III, early in his reign, quarrelled 
with his brothers for marrying subjects, and obtained the 
passing of the Eoyal Marriage Act.^ By this Act no descen- 
dant of the body of George II, except the issue of princesses 
married into foreign families, can make a vahd marriage 
unless the King or Queen Regnant has given consent under 
the Great Seal. But such descendants at the age of 25 may 
marry without the royal sanction, after giving twelve months’ 
notice to the Privy Council, unless during that time the two 
Houses of Parliament have expressed disapproval. It is, of 
comse, anomalous that the King should have this power,^ 
but naturally its abrogation could not be proposed save on 
his initiative. 

^ 12 Geo. Ill, c. 11 ; for the cause of its passing, procured by exceptional 
pressure on the Ministry and Parliament by George III, see Annual Register, 
1772, pp. 83, 84; Corr. of George III, ii. 328-32. It is asserted to have been 
in affirmation of the King’s rights at Common Law, but it made void 
marriages which hitherto were good in law. 

^ Cf. its application to Prince Ernest of Cumberland in 1913 ; A. Fitzroy, 
Memoirs, ii. 505 f, Assent is declared in Council, and a form of consent 
signed, as on 22 Nov. 1921 (Princess Mary) and 5 Oct. 1934 (Prince George). 



Chapter VI 

THE CROWN AND THE SUBJECT 

§ 1. Allegiance and Nationality 

The Sovereign in the Coronation Oath promises good govern- 
ment, his subjects owe him allegiance, but it is only to a very 
limited extent that subjects are required to take the oath of 
allegiance, the form of which is fixed by 31 & 32 Viet. c. 72, 
or an affirmation to like effect, permitted by the Oaths Act, 
1888.^ Hence, when the Parliament of the Irish Eree State 
abolished, despite the terms of the treaty of 6 December 1921, 
of the Constitution, and of the Act No. 1 of 1922 giving force 
of law to the Constitution, the oath to be taken by members 
of the Parliament of the State, it was not contended that in 
this way any derogation was made from the allegiance due 
to the Crown by citizens of the Irish Eree State, or that their 
status had been altered in any way.^ 

Allegiance is due from resident afiens as well as from sub- 
jects ; in the former case it is local, in the latter natural, and a 
subject owes allegiance wherever he may be.^ An alien, even 
if his sovereign is at war with the British Crown, none the 
less owes allegiance to the Crown while on British territory, 
and he may not do anything hostile to the Crown without 
exposing himself, if his action was intentional, to the penal- 
ties for treason.'^ This applies even if the territories of the 
King have been invaded, and his forces for the time have 
evacuated them: Ht is the duty of a resident alien so to act 
that the Crown shall not be harmed by reason of its having 
admitted him as a resident/^ 

Allegiance, no doubt, was originally an essentially personal 
tie, binding two individuals by mutual assurances of fidelity 

^ 61 & 52 Viet, c. 46. 

^ Keith, The Constitutional Law of the British Dominions, p. 66- It is, 
however, the view of Mr. de Valera that imder the Irish Nationality and 
Citizenship Act, 1935, the bond of allegiance will no longer eaist between 
Irish citizens and the Crown. 

® B. V. Casement, [1917] 1 K.B. 98. 

^ B. V. Ahlers, [1915] 1 K.B. 616. 

De Jagerv. Att. Gen. of Natal, [1907] A.C. 329. 
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and protection; it is now a test of citizenship, a mode of 
ascertaining to what country a man belongs. 

Allegiance differs from homage and from fealty. Fealty 
is the simple undertaking to be faithful, an undertaking forti- 
fied by an oath. Homage is the undertaking to be faithful in 
respect of land, binding the vassal to the lord of whom he 
holds lands. Allegiance is the duty, which every man owed, 
to be faithful to the head of the nation, land or no land.^ And, 
as the King was supreme landowner and judge, the ideas of 
homage and fealty, in the case of the holder of lands, were 
merged in allegiance. 

The territorial character of feudal sovereignty made a 
man’s allegiance depend, not on his parentage, but on the 
place of his birth. A Frenchman, born in the dominions of the 
Crown, could not escape the liabilities, nor could a man born 
of English parents abroad acquire the rights of an English 
citizen. Nemo potest exuere patriam. 

But a man might be a citizen of this country, though by 
birth and parentage he belonged to another, if both were in 
allegiance to the same King, and he were born after the King 
had acquired the Crown of England. Calvin's Case^ decided 
that persons born in Scotland after, but not before, James I 
succeeded to the English Crown were born in the allegiance 
of the King of England, and were citizens of both countries ; 
and in like manner the English jposi nati were citizens both of 
Scotland and England. But if the Crowns are severed the 
citizenship thus acquired may be lost. Hanoverians born in 
Hanover while WiUiam IV was King of Hanover were citizens 
of the United Kingdom, but they became aliens upon the 
accession of Queen Victoria.^ 

The Common Law rule on the subject is clear. A person 
born in the dominions of the King is a natural-born British 

^ The limitation of liege homage — ^free or undisputed homage — to the 
homage done to the King was of gradual growth. ‘Liege’ means ‘free’, 
‘undisputed’, ‘imconditional’, and has no connexion with ‘ligare’; Skeat, 
Diet, s.v. Liege ; Pollock and Maitland, Hist, of English Law, i. 279, 280. The 
oath of fealty required by the Norman Kings of their subjects was indepen- 
dent of all conditions of tenure, or of fealty due to another, and thus 
^ligeaunce' or ‘allegiance ’ came to mean the fealty due to the King. 

2 2 St. Tr. 559 (e). 

® Isaacson v. Durant; Stepney Election Petition, In re (1886), 17 Q.B. D. 54. 
This was contrary to the view expressed in Galvin's Case. 
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subject; a person born beyond the limits of the King’s 
dominions is an alien. A man might be made a subject by 
Statute, or a denizen by prerogative, but the Act of Settle- 
ment forbade such a person from holding office or a place in the 
Privy Council or either House of Parliament, or receiving 
lands from the Crown. 

Statute law engrafted on these rules the following excep- 
tions. 

1. A person born abroad whose father was a natural-born 
British subject,^ and the son of a person so born abroad,^ 
were to all intents and for aU purposes natural-born British 
subjects, always assuming that the father up to the date of 
the birth had done nothing to divest himself of his British 
nationality. 

But this statutory exemption was construed strictly, as it 
derogated from the Common Law. If a natural-born British 
subject settled in Prance, his son and his grandson (assuming 
the family to continue to reside in Prance) were natural-born 
British subjects. But his great-grandson was an alien. ^ 

2. An ahen might obtain a certificate of naturalization 
under the Naturahzation Act, 1870 (33 & 34 Viet. c. 14), 
after five years’ residence in England, and might then acquire 
all the political and other rights and obligations of a natural- 
born British subject.^ He need not lose his earher nationahty, 
but then he was not deemed to be entitled to protection as 
a British subject when within the limits of the State whose 
citizenship he retaiaed. 

3. If the person who obtained such a certificate of naturali- 
zation were the father or widowed mother of a child, who at 
the date of the certificate was an infant, and who became 
resident with the father or mother in the United Efingdom, 
or resided with his father while the latter was in the service 
of the Crown out of the United Kingdom,^ such a child 
became a naturalized British subject.^ 

But here again the statutory exemption was construed 
strictly. The child of a naturalized ahen, if of fuU age at 
the date of the naturalization, was miaffected by it. If born 

^ 4 Geo. II, c. 21, s. 1. 2 ^3 21. 

® jDe Geer v. Stone (1882), 22 Ch. D. 243. ^ 33 & 34 Vict. c. 14, s. 7. 

® 58 & 59 Vict. c. 43. ® 33 and 34 Vict. c. 14, ss. 4, 10, 
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abroad after the naturalization he did not fall under the pro- 
visions of 13 Geo. Ill, c. 2lA 

4. The marriage of an alien woman with a British subject 
made her a British subject; conversely the marriage of a 
female British subject with an ahen made her an ahen.^ 

5. A foreigner born in the United Kingdom might under 
the Naturalization Act make a declaration of alienage and 
so divest himself of the allegiance which the locahty of his 
birth imposed upon him.^ And a British subject of the King 
might do what is equivalent to a declaration of ahenage, 
and divest himself of his British nationahty by becoming 
a naturalized citizen of a foreign state. 

6. An Act of Parliament can do anything, and a foreigner 
might be naturahzed by Statute,^ so as to make his children 
under all circumstances subjects of the Crown.® 

The law of nationality remained unaltered in essentials 
until 1914. It was then attempted to deal with three points of 
special difficulty. (1) It was desired to secure the limitation 
of British nationality by descent only, so as to avoid the 
creation of persons with double nationality resident abroad. 
(2) It was, on the other hand, intended to secure continued 
inheritance of British nationality in cases where famihes 
were settled on territory formally foreign, but virtually 
British, such as then was Southern Rhodesia. (3) As matters 
stood, local naturalization could be obtained under colonial 
legislation, but such persons were not British subjects beyond 
colonial hmits.'^ It was therefore desired by agreement with 

^ Bourgeoise, In re (1889), 41 Ch. D. 310. ^ 33 & 34 c. 14, s. 6. 

^ This cannot be done in war: Freyberger, Ex parte, [1917] 2 K.B. 129; 
Vecht V. Taylor (1917), 116 L.T. 446; Oschwind v. Huntingdon, [1918] 2 K.B. 
420, The Act of 1914, s. 14 (2) extends the power to make a declaration of 
alienage to those who, bom out of the British dominions, are British subjects 
under s. 1 (1) (6). 

* But a British subject caimot divest himself of his nationality by becom- 
ing naturalized in an enemy’s state in time of war. Not only would he have 
no defence on this ground for treasonable acts, but such naturalization is 
itself an act of treason; B, v. Lynch, [1903] 1 K.B. 444. See 4 & 5 Geo. V, 
c. 17, 8. 13. ® Co. Litt. 129 a. 

® The Crown can confer a giwxat-naturahzation by Letters Patent. The 
person so privileged is called a denizen; Blackstone, Comm. i. 374. He is, 
since 1870, in no better position practically than an alien, and the practice 
though stiU possible is probably obsolete. 

R. V. Francis; Markwald, Ex parte, [1918] 1 K.B. 617 ; Marhwald v. Att. 
Gen., [1920] 1 Ch. 348. 



§ 1 BRITISH NATIONALITY 2S9 

the Dominions^ achieved at the Imperial Conference of 1911, 
to establish an imperial naturalization available throughout 
the Empire. The Act of 1914^ was, however, soon amended, 
partly^ to increase the powers of the Crown to cancel natura- 
lization, found desirable in view of the hostile activities of 
certain naturalized persons, and partly^ to offer British sub- 
jects resident in foreign countries a means of preserving their 
nationahty from generation to generation. 

The result of these Acts, in the first of which the character 
of the natural-born British subject is defined in full, is 
briefly as follows : 

Any person born on British territory is a natural-born 
British subject, with the negligible exception of children 
born in foreign embassies or in territory occupied by the 
enemy, being children of alien enemies.^ Birth on a British 
ship has a like result, but birth on a foreign ship in British 
territorial waters does not ^er se confer British nationahty,^ 
the connexion with the territorial sovereignty being too 
shght to justify ascription of nationahty. 

A child born not on British territory is prima facie not a 
British subject, but this rule has important exceptions. The 
child of a British father® (not mother) is a British subject 
though born on foreign territory if (1) his father was born on 
British territory or in a country where the Crown exercises 
extra-territorial jurisdiction (e.g. 'Egy^t, China, Abyssinia, 
(Ethiopia), or Morocco) including British protectorates; or 
(2) his father was a naturalized British subject; or (3) his 
father had become a British subject by annexation of territory 
(e.g. the Transvaal, Orange Eree State, or Cyprus) or (4) his 
father was in the service of the Crown ; or (5) his birth was 
registered within a year after birth by a British consulate, but 

^ British Nationality and Status of Aliens Act, 1914 (4 & 5 Geo. V, c. 17). 

2 8 & 9 Geo. V, c. 38. 

® 12 & 13 Geo. V, c. 44 j Dicey and Keith, Conflict of Laws (5th ed.), 
pp. 151, 156, 157. 

Act of 1914, s. 1. The persons excluded are bom in the King's dominions 
but not in his allegiance. 

® Ibid. s. 1 (1) (c) and (2). 

® Ibid. s. 1 (1) (6). A posthumous child is not included, the qualifica- 
tion depending on the condition of the father at the time of the child’s 
birth. 

^ See S.R. & O., 1929, No. 1239; Ooutw. Cimitian, [1922] A.C- 105. 

3042 jp 
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in this case the child must within a year after age 21 make a 
declaration of retention of British nationality and (if this is 
possible under foreign law) at the same time renounce any 
foreign nationahty. The last clause enables such communi- 
ties as the British in Argentina to preserve their national 
status ad infinitum. 

Naturalization^ is provided for on the basis of concurrent 
action by the Dominions, all of which (save the Irish Free 
State) have accepted by their legislation the Act of 1 9 14. The 
condition of five years’ residence before ehgibihty may be 
fulfilled by one year’s United Kingdom residence before 
apphcation, and four years’ residence there or in some other 
part of the British dominions within eight years before the 
application. The applicant must be of good character and 
have an adequate knowledge of English, and intend to reside 
in the British dominions or to remain in or to enter the ser- 
vice of the Crown. The decision to grant is absolutely in the 
discretion of the Home Secretary. Dominion governments 
have hke powers, ^ but in their case knowledge of another 
official language (e.g. Afrikaans in South Africa or French in 
Canada) may suffice. Naturahzation becomes efiective only 
on taking the oath of allegiance. 

The Home Secretary may include the name of any minor 
child of the ahen naturalized in the certificate, but such a 
child may within a year after age 21 make a declaration of 
ahenage.^ He has also discretionary powers to waive con- 
ditions in the case of women formerly British subjects, who 
lost that status on marriage but whose marriage has been 
dissolved and to grant certificates to persons of doubtful 
nationahty or to persons naturahzed under earher legisla- 
tion.® 


Naturahzation confers the status of a natural -born British 
subject, including the right to sit in the Privy Council if 
appointed thereto."^ But a naturahzed subject, unhke a 
natural-born subject, may be deprived of his nationahty if 
(1) he has obtained it by false representation or fraud or by 

^ Act of 19U, s. 2. 


® Ibid. s. 8. Colonial Governors may also grant certificates, but the Home 

Secr^ay must confirm. a 5 ^ 

7 I ^ D* cr ' ^ ® s. 6. 

Ibid. s. 3 ; V. Sjpey&r, [1916] 2 K.B. 858. 
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concealment of material facts, or (2) lie has proved himself 
by act or speech disloyal.^ The Home Secretary may deprive 
the wife and children of a naturalized person, who is de- 
prived of nationality, of their nationality subject to certain 
conditions ; if he does not do so, the wife within six months 
may make a declaration of alienage for herself and her minor 
children.^ 

The position of married women has been improved by an 
Act of 1933,^ passed to give effect to portions of a convention 
concluded at The Hague. Under it a woman does not lose 
her British nationality on marriage with an alien unless she 
thereby acquires his nationahty. Moreover, if her husband 
loses British nationality during marriage, she only loses it if 
she acquires his new nationality, and she may within a year 
make a declaration of retention of British nationality. More- 
over, as formerly, if her husband is an alien enemy, she may 
make a declaration of desire to resume British nationality 
if she had such nationahty by birth, and at his discretion the 
Home Secretary may give her a certificate of naturahzation. 
Similarly an ahen woman who marries a British subject 
becomes a British subject as if natural born, but on naturali- 
zation of a husband she does not obtain British nationahty 
unless she declares within twelve months her desire to 
acquire such nationahty.^ 

If a British subject loses nationahty by foreign naturahza- 
tion or otherwise, minor children also lose that nationahty if 
they acquire the nationahty of the father, but this does 
not apply to the children of a widow who acquires foreign 
nationahty by marriage. Children who thus lose nationahty 
may reacquire it by declaration within a year of majority.^ 

A widow does not automaticaUy change nationahty ac- 
quired by marriage on her husband’s death or divorce.® 

Annexation of territory by the Crown carries with it the 
British nationahty of those subjects of the late government 
who do not evacuate the territory, and British subjects lose 
nationahty by disannexation, acquiesced in by the Crown.’ 

^ Ibid. s. 7. “ Act of 1914 (as amended in 1918), s. 7A. 

® 23 & 24 Geo. V, c. 49. 

* Act of 1914 (as amended in 1933), s. 10 (5). 

® Act of 1914, s. 12. ® Act of 1914, s. 11. 

^ Doe d. Thomas v. Acklam (1824), 2 B. & 0. 779; Doe d. Auchmuty v. 



292 


THE CROWN AND THE SUBJECT Chap. VI 
§ 2. Treason 

The law of treason is connected with the law relating to 
allegiance in two ways. 

As allegiance is always due from British subjects wherever 
they are^ any subject who acts disloyally overseas may be 
punished if he at any time can be apprehended in England. 
This is expressly provided for in an Act of Henry VIII, ^ which 
purports to be declaratory and which deals with treason or 
misprision of treason. Treason is thus an exception to the 
rule that crime is normally local, ^ though murder, man- 
slaughter,^ bigamy,^ and some less important crimes^ com- 
mitted overseas can be punished in England. Thus Gover- 
nors can be punished for crimes committed overseas as in the 
case of the illegal exercise of martial law.® 

Again, treason, when we first get an approximate defini- 
tion of the offence, depended, like allegiance, on the personal 
character of the feudal relation. Treason was an offence 
against the person, the representatives, or the personal rights 
of the King : it was a breach of the feudal bond, a betrayal 
in one form or other of a lord. The vagueness of the early 
law on this subject led to a request by the Commons in 1352 
that the King would legislate on the subject of treason, and 
the answer to their request was the Statute on which the law 
of treason is still founded.'^ 25 Ed. Ill, st. 5, c. 2, names 
seven distinct offences : 

(1) To compass or imagine the King’s death, the Queen’s 
(but not if a dowager or divorced), or that of the heir to the 

(1826), 5B. & C. 777; Rrwce, Jnre (1832), 1 L.J. (N.S.) Exc. 153; 
Doe V. Arkwright (1833), 5 C, & P. 575; Keith, State Succession, ch. vi. 

^ 35 Hen. VIII, c. 2, s. 2. Cf. JR. v. Lynch, [1903] 1 K.B. 444; E. v. Case- 
ment, [1917] 1 K.B. 98. 

^ Macleod v. Att. Gen. for Neiu South Wales, [1891] A.C. 455. 

3 24 & 25 Viet. e. 100, s, 9. 

^ 24&25Vict.c. 100, s. 57; Trial of Earl Bussell, [1901] A.C.4:4:G. 

® e.g. perjiuy committed abroad in respect of transactions to take place 
in England; Perjury Act, 1911, s. 6; Forgery Act, 1913, s. 14. 

E. V. Eyre (1868), L.R. 3 Q.B. 487; E. v. Picton (1805), 30 St. Tr 225 • 
Wairs Case (1802), 28 St. Tr. 51. 

Maitland has pointed out that the object of the promoters of this 
Statute was not so much to define the limits of political obligation as to 
mark the distinction between treason and felony; the former resulted in a 
forfeiture to the King, the latter in an escheat to the lord; PoOloek and 
Maitland, Hist, of English Law, ii. 506. 
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throne ; (2) to levy war against the King in his realm ; (3) to 
adhere to the King’s enemies ; (4) to violate the King’s wife, 
the wife of his eldest son, or his eldest daughter, being un- 
married ; (5) to counterfeit the Great Seal, the Privy Seal, or 
coin; (6) to issue false money; (7) to kill the Chancellor, 
Treasurer, King’s Justices of either bench, or of assize, in the 
discharge of his office. 

One cannot fail to notice the personal character of all these 
offences. The Eang — ^not the Crown in Parliament, or the 
State as embodied in the existing constitution — ^is the object 
which the Statute designs to protect. The King’s person ; the 
King’s sovereignty ; the King’s family relations ; the indicia of 
the royal will in administration, the seals ; the representatives 
of the royal will in judicature, the Chancellor and judges ; the 
privileges of royalty, the coinage: these are what a feudal 
society thought it treason to infringe. 

The last four offences need no special notice ; they remain 
as treasons on the Statute book, though they may be dealt 
with as felony.^ The ffist three have been extended by con- 
struction, and have been the subject of much legal comment. 

The additional treasons chiefly created in the reign of 
Henry VIII, of Elizabeth, and Anne, none of long duration, 
and now repealed, will be found to faU into two classes. They 
were the product of statutes which aimed at securing the 
kingdom against the aggression or influence of the Pope, or 
else at securing the succession to the throne as at the time 
settled. 

But the extensions by construction of the Statute of 
Edward III are important in legal history. Compassing or 
imagining the King’s death was construed to mean any 
act directed to the deposition or imprisonment of the King, 
or to acquiring the control of his person, or any measure con- 
certed with foreigners for an invasion of the kingdom, or 
going or intending to go abroad for such purpose.^ Cases of 
mere riot were treated as levying war against the King’.^ 

The Eiot Act, 1 Geo. I, st. 2, c. 5, made it unnecessary to 

^ 24 & 25 Viet. cc. 98, 99, 100. 

^ R. V. Horne Toohe (1794), 25 St. Tr. 1, 725; R. y. Hardy (11 U), 24: St. 
Tr. 199, 1379; R. v. Hensey (1758), 19 St. Tr. 1341 ; Stephen, History of the 
Criminal Law, ii. 266 ® Dammaree^s Case, 15 St. Tr. 521. 
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strain the definition of treason in order to pnnisli disorder 
which, had no political end in view. But the law of treason 
took no cognizance of offences against the State which could 
not he construed to he also offences against the person or 
personal authority of the King. It was not until 1795^ that 
statutory force was given to the extended interpretations of 
the Act of Edward III, and an actual or contemplated forcible 
attempt to make the Kiing change his counsels, or to intimi- 
date hoth Houses or either House of Parhament was made 
treason. This Act was made perpetual in 1817,^ In 1848 all 
the acts, or compassings mentioned therein, which did not 
tend to the death, personal injury, or personal restraint of the 
Sovereign, were made treason-felony, and so not necessarily 
punishable with death.^ The treasons of 25 Ed. Ill still 
remain treasons on the Statute hook. 

Treason, therefore, as distinct from treason-felony, is the 
doing or designing anything which would lead to tl;|.e death, 
bodily harm, or restraint of the King, levying war against 
him, adhering to his enemies within or without the realm,^ 
or otherwise doing acts which fall under the Statute of 
Edward m. 

Conspiracies to levy war, to deprive the King of the Crown 
or of any part of his dominions, or to incite foreigners to 
invade the realm, are treason-felony, and may perhaps he 
dealt with as constructive treason.® Eorce contemplated or 
appUed to make the King change his counsels, or to intimi- 
date either House or hoth Houses of Parliament is treason- 
felony.® Thus conspiracies of the Fenian Brotherhood to 
use force to separate Ireland from the Crown were treason- 
felony."^ In the ease of conspiracy as of treason there are no 
accessories, but all are principals.® 

The law of treason was in one or two respects mitigated by 
early legislation® requiring that there should be two witnesses 

^ 36 Geo. Ill, c. 7. 2 57 e q 3 ^1 & 12 Viet. c. 12. 

^ R, V. Lynch, [1903] 1 K.B. 444; E. v. Casement, [1917] 1 K.B. 98. 

Stephen, op. cit. ii. 286. ® 11 & 12 Viet. c. 12, s. 3. 

^ E. V. Gallagher (1883), 15 Cox C.C. 291 ; of. B, v. Deasy, ibid. 334; E, v, 
Davitt (1870), 11 Cox C.C. 676; v. R. (1866), I.R. 1 C.L. 12. 

® E. V. Meaney (1867), I.R. 1 C.L. 500, 553, 554. 

® 7 & 8 WiU. HI, c. 3. The rule was older, if less explicit (5 & 6 Ed VI, 
c. 11) and had been accepted at the trial of the regicides (1660) and of Lord 
Stafford (1680). 
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to each overt act or one to each of two overt acts of the same 
treason ; that the accused should be entitled to be defended 
throughout the trial by counsel, have powers to secure the 
presence of his witnesses, and have them examined on oath, 
and that he should be able to challenge up to thirty-five 
jurors. A later Act^ secured his receiving ten days before 
trial the indictment, a list of witnesses and the panel 

of jurors. Of far greater value, of course, has been the changed 
outlook of the Courts and the fairness now demanded of 
prosecuting counsel. Forfeiture and corruption of blood for 
treason disappeared in 1870.^ 

§ 3. The Right to Peesohae Libeety anb 
THE Ruee of Law 

The Constitution of the Irish Free State^ alone among 
constitutions of the British Empire provides formally a list 
of rights of the subject, which includes the (1) hberty of the 
subject ; (2) the inviolabihty of the dwelling of each citizen ; 
(3) freedom of conscience and the free profession and practice 
of religion, subject to public order and morality ; (4) the right 
of free expression of opinion; (5) the right to assemble 
peaceably and without arms ; (6) the right to form associa- 
tions or unions ; and the (7) right of every citizen to free 
elementary education. This enunciation of principles is, as 
often in the case of this constitution, merely the translation 
into constitutional articles of rules which prevail in England 
as the result of the operation of the ordinary law. The Eng- 
lish rule of law, as expounded by Dicey, ^ includes three 
things : (1) the absence of arbitrary power on the part of the 
Government ; (2) the subjection of every man, whatever his 
rank or position, to the ordinary law of the land and his 
amenability to the jurisdiction of the ordinary tribunals; 
and (3) the derivation of constitutional rights from the 
decisions of the Courts on individual cases brought before 
them, and the application by the Courts of the rules of private 
law to the Crown and its officers. 

The characteristics of the Constitution enunciated by 

^ 7 Anne, c. 21. ^ 33 & 34 Viet. c. 23. 

^ Law of the Constitution, eh. iv. 


® Articles 6-10. 
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Dicey have often been criticized, and it is true that in some 
measure, as he himself recognized,^ the trend of legislation 
has weakened their force. But there is still noteworthy 
the reluctance to allow arbitrary interference with personal 
liberty,^ or with the due course of judicial procedure.^ It is 
true that, strictly speaking, it may be claimed that, if the 
executive is given arbitrary discretion to imprison by a law, 
action under that power is still consonant with the rule of 
law. But it is emphatically contrary to the spirit of English 
law that the executive should have such powers, as is shown 
by the fact that even in stress of war dissent was expressed by 
Lord Shaw as to the vahdity of a statutory regulation giving 
the power to imprison a naturahzed aHen as a person of 
hostile origin and association.^ Moreover, so strongly is hberty 
favoured that even an ahen engaged in war time in hostile 
activities against the Crown in Ireland is entitled to the pro- 
tection of his hberty as fuUy as a British subject.^ StiU more 
significant is the case of Art O’Brien,® who was sent to the 
Irish Eree State under a regulation under the Restoration of 
Order in Ireland Act, 1920, on the score of his hostile activi- 
ties against the Irish Free State, but set free on apphcation to 
the Enghsh Courts, on the ground that the regulation was in 
effect repealed by the Irish Free State Constitution Act, 1922. 

It is true also that the Crown and its servants are by no 
means whoUy assimilated to private persons in matters of 
rights or habihties, as wiU be seen later, and especially of late 
very extensive authority to determine matters affecting 
private rights as to unemployment insurance, old age and 
widows’ pensions, housing, education, marketing of agriciol- 

^ Op. cit. (ed. 1915), pp. xxxviii-xlviii. 

^ Thus a County Council in 1934 had to pay £750 to secure the dropping 
of an action for false arrest and imprisonment raised by a lady who was mis- 
takenly seized by its officers in error for an insane person, and the Home 
Secretary expressed the deep concern of the Government and House of 
Commons at the error- 

^ Thus in April 1934 the Home Secretary expressed deep regret for an 
erroneous interference by the Secretary, Scotland Yard, with the due course 
of judicial proceedings. In 1924 the Government was defeated because of 
alleged interference with a prosecution of a Communist. 

^ R. V. Halliday; Zadig, Ex parte, [1917] A.C. 260. 

^ Johnstone v. Pedlar, [1921] 2 A.C. 262. 

® it?. V. Secretary of State for Home Affairs; O'Brien, Ex parte, [1923] 
2 K.B, 361. 
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tural products and mining activities, railway rates, &c., has 
been assigned to administrative tribunals of various kinds. 
But these changes are in the main defensible, and do not 
touch normally liberty of person, though they may affect 
property rights deeply. Moreover, the principle still holds 
that any wrong inflicted on a private person by an official 
gives rise to the right to bring suit against the offender in the 
ordinary Courts, a position which has considerable value as 
inducing public servants to obey the law, since they cannot 
demand as of right reimbursement by the department in 
which they serve. On the other hand, it is true that greater 
advantage might accrue to an injured person by the right, as 
under the French and other systems of administrative law,^ 
and to some extent in the British Empire, to sue the Crown in 
tort and to recover substantial damages. 

The third aspect of the rule of law is chiefly of interest 
because it emphasizes the importance of the existence of 
effective means of enforcing the rights recognized by English 
law. Declarations of right in foreign constitutions are by no 
means always effective in operation ; even the Supreme Court 
of the United States has not succeeded in making opera- 
tive the right of negroes to be treated on a base of equahty 
with white persons. In English law there can normally be no 
right without means of making it operative through judicial 
action. The English Courts make good any defect in formal 
enunciation of constitutional principles by their jealous 
readiness to safeguard the rights of individuals. 

The right to liberty is secured by a variety of means partly 
under Common Law, partly under Statute, The power to 
arrest is enjoyed by a private person only to a very limited 
extent, e.g. when a felony has been committed or a breach of 
the peace committed accompanied by violence in his presence 
poHce officers have much wider powers ; they can arrest on 
suspicion of felony, and in any case of breach of peace, and 
they execute warrants for arrest issued by magistrates, 
enjoying protection in so doing even if the warrant they carry 
has been issued irregularly ; but such protection is dependent 

^ Cf. Dicey, Law of the Constitution, pp. 393 U. Specially worthy of note 
is the fact that French law gives redress for the unjust use of legal powers 
by public authorities, an idea foreign in the main to English law. 

3042 Q q 
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on accurate obedience to law.i Moreover, baiP is regularly 
required to be given whenever possible to accused persons, 
when committed for trial by magistrates or when appealing 
to Quarter Sessions, with appeal to a High Court judge if the 
sum demanded is too high or bail is refused. A judge may 
grant bail during a trial or pending appeal. In certain cases 
pohce superintendents may grant bail. 

Where hberty is infringed, the law permits in limited 
measure the right of self-defence. A man may protect his 
person, house, or property against felonious attempts, and 
may use force to protect a relative or a weaker person from 
attack, or to preserve the public peace. But the right is sub- 
ject to the rule that the force used must be proportionate to 
the need and be a necessary mode^ of meeting the emergency. 
On the other hand, a generous interpretation is given to the 
right to use force to prevent the commission of crime or the 
escape of a felon. 

Of fundamental importance is the right to claim damages 
for assault, false arrest, false imprisonment, or malicious 
prosecution ; in such cases damages may be exemplary, and 
criminal proceedings may be taken for assault, battery or 
false imprisonment. But the vital means of recovering 
liberty is the writ of habeas cor'pus. Its history is interesting ; 
originally it was used to secure the presence of an accused 
person before the Court as an ordinary part of the procedure 
of the thirteenth century,^ In the fourteenth and fifteenth 
centuries it was used as ancillary to the Writ of Privilege, by 
which one of the superior Courts asserted control over its 
own officials as against other Courts. In the sixteenth century 
the writ is found used to protect persons from the jurisdiction 
of the newer prerogative Courts, and from the exercise of 
irregular authority by executive officers.^ But the Courts 
admitted the right of the Privy Council and of a Secretary of 

^ Thus a constable may arrest under a warrant, even if he has not it with 
him (15 & 16 Geo. V, c. 86, s. 44), but in such a case the warrant must be 
strictly in order; Horsfidd v. Browrij [1932] 1 K.B. 355. 

^ See, e.g., 61 & 62 Viet. c. 7 ; 42 & 43 Viet. c. 49, s. 38 ; 10 Geo. IV, c. 44. 

^ Criminal Code Bill Commission^ Eeport (C. 2345), p. 11; i?. v. Hewlett 
(1858), 1 F. & F. 91. Cf. R. v. Hussey (1925), 18 Or. App. R. 160. 

^ Jenhs, Select Essays in Anglo-American Legal History, ii. 531-48. 

® Searches Case (1588), 1 Leon. 70; HowelVs Case, ibid. 71. 
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State to commit, and only claimed the right to insist on the 
production of the prisoners before the judges, who, however, 
would only remand them if satisfied of the authority by 
which the accused were committed.^ The defects of this 
position were made clear in the Five Knights^ Case^ in 1627, 
when the applicants had to be remanded to the Fleet Prison ; 
the Petition of Eight, 1628,^ failed to prevent the Court 
refusing to order the production of the accused in the Six 
Members^ Case^ in 1629. The Long Parhament ineffectively 
tried to remedy the defect, but the difficulties shown to exist 
in Jenhs's (Jenhes's) Case? evoked the Habeas Corpus Act, 
1679, which deals with persons confined on criminal charges. 
The effect of the Act is that, on apphcation to any judge of 
the High Court — successive applications being legitimate® — 
on reasonable cause being shown, the gaoler, in whose control 
the prisoner is, or an officer who can controP the gaoler, is 
required to explain the cause of detention. If this proves to 
be inadequate, the prisoner will be discharged ; if the cause 
of detention is a mere misdemeanour, he will normally be 
admitted to bail ; if the cause is felony or treason, the prisoner 
will remain in custody. But the Act secures that he must 
normally be tried at the first sessions after committal, or, if 
not then tried, be bailed, unless the Crown witnesses cannot 
appear. If not tried at the second sessions, he is entitled to 
discharge. The act imposes a penalty of £500 on a judge 
who refuses an apphcation for the writ, and prevents the 
removal of prisoners overseas to evade the effect of the writ. 

The value of the writ to determine the illegahty of execu- 
tive action has often been proved. It forms an essential part 
of the apparatus for testing the vahdity of extradition pro- 
ceedings. Under the procedure a person whose extradition 
is apphed for is on a prima-facie case committed by a magis- 
trate for extradition, but may apply on habeas corpus pro- 
ceedings for consideration of the legality of the claim under 
the treaty, e.g. whether the crime is a political one for which 

^ Judges’ resolution (1592), 1 Anderson’s Rep. 298. 

2 3 St. Tr. 1. ^ 3 Car. I, c. 1, s. 5. ^3 St. Tr. 235. 

5 (1676), 6 St. Tr. 1189. 

® Eshughayi {Eleko) v. Government of Nigeria, [1928] A.C. 459. 

E. V. Secretary of State for Home Affairs; O^Brien, Ex parte, [1923] 
2E:.B.361. 
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extradition is forbidden,^ or is committed by a person himself 
on British territory but through an agent in a foreign country. ^ 
The Court will also decide as to the legality of the detention in 
England of persons in transit through the country in custody.^ 
Persons sent to England under the Fugitive Offenders Act, 
1881, can likewise question the vahdity of their detention in 
England.^ 

The writ applies also under the Habeas Corpus Act, 1816, to 
detention not under colour of criminal charges, reinforcing 
the common law. Thus it has been held that slavery is im- 
possible in England,^ that a husband no longer can confine 
his wife at his discretion,® and that a child cannot without 
sufiScient cause be withheld from a parent.’ A lunatic may 
thus regain hberty if improperly detained ; for such detention 
an action for damages lies.® On the other hand, the impress- 
ment of sailors in war has been ruled legal. ^ 

The writ runs into the Channel Islands, the Isle of Man, 
and originally into the colonies. But by Statute, passed as 
the outcome of the issue of the writ to Canada, it cannot be 
issued to any colony or foreign dominion of the Crown where 
exists a Court competent to issue such a writ.^® But this does 
not prevent the issue of the writ to the Secretary of State 
for the Colonies in respect of the detention in a British pro- 
tectorate of a native chief under a local Ordinance. 

In time of stress the issue of the writ may in effect be 
suspended by Statute, but in such a case an Act of Indemnity 
normally is deemed necessary in order to remove any doubt 
as to the legahty of action taken by officials or others during 
the period when the writ was suspended.^^ Analogous in effect 
was the use of the Defence of the Realm Act, 1914, to justify 

^ Cf. Castionif In re, [1891] 1 Q.B. 149; Meunier^ In re, [1894] 2 Q.B. 415. 

2 Cf. B. V. milins (1884), 53 L.J. M.C. 157 ; B. v. Godfrey, [1923] 1 K.B. 24. 

^ The Canadian Prisoners' Case (1839), 3 St. Tr. (N.S.) 363. 

^ Cf. B. V. Allen (1860), 30 L.J. Q.B. 38. 

® Sommer seU's Case (1772), 20 St. Tr. 1. 

® i?. V. JacAjson, [1891] 1 Q.B. 671. 

B. V. Barnardo; Jones's Case, [1891] A.C. 388. 

® Harnett v. Fisher, [1927] A.C. 574. 

^ Case of Pressing Mariners, 18 St. Tr. 1323. 

25 & 26 Viet. c. 20. 

B. V. Crewe; Sekgome, Ex parte, [1910] 2 K.B. 576. 

0 .g. 34 Geo. Ill, c. 54; 41 Geo. Ill, c. 61. 
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the detention of certain persons suspected of hostile con- 
nexions, even if of British nationahtyA In this case also an 
Indemnity Act of 1920 was enacted, though its main purpose 
was to vahdate other forms of illegal action taken under stress 
of war conditions. This Act was of the widest scope, and made 
clear the legality of governmental acts in general even if done 
outside the Empire. 

In certain cases, of course, detention is legally justified 
not only in respect of crime, but also of lunacy, or Military, 
Naval, or Air Force custody. Parents have a certain power 
to restrain the movements of their children; persons may 
be detained in isolation hospitals for infectious diseases ; chil- 
dren in schools, and reasonable chastisement in their case is 
possible. Of greater importance is the right of the Crown to 
detain enemy ahens found in the country, even if peacefully 
resident therein at the outset of war.^ 

In Scotland, to which the Habeas Corpus Acts do not apply, 
a measure of protection to accused persons was provided by 
an Act of 1701 (c. 6) which forbade imprisonment except 
imder a written warrant by a magistrate and gave the right 
to the release of the prisoner on bail in all except capital cases. 
Prolonged detention without trial was rendered difficult by 
giving the prisoner the right to demand trial ; if it were not 
completed within a specified period release must be allowed. 
Under modern legislation^ bail may be granted by a magis- 
trate in all cases save treason and murder, subject to appeal 
to the Justiciary Court ; in murder or treason the Lord Advo- 
cate or the Justiciary Court may grant bail. The utmost 
limit of detention without trial is 110 days, unless the trial 
cannot be concluded by reason of the illness of the accused, 
judge, or juror, or the iUness or absence of a witness or some 
other sufficient cause in the discretion of the Court.^ It is 
contrary to practice to delay trials save for unavoidable 
causes. Wrongous imprisonment is criminal under the Act 
of 1701 and civil proceedings lie in respect of it. But the fact 
that criminal prosecutions take place at the initiative of the 

^ ZadigyEx^parte^lY^YllA.C.^^OiHowsirbtEx^aTte (1917), 33 T.L.R. 527. 

^ R, V. Vine Street Police Station Superintendent; Liehmann, Ex parte, 
[1916] IK.B. 268. 

® Criminal Procedure (Scotland) Act, 1887 ; Bail (Scotland) Act, 1888. 

^ H.ilf. Advocate v. BicJcerstaff, 1926 J.C. 65. 
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public prosecutor renders abuse of legal process rare.^ In 
extradition and fugitive offender procedure provision, is made 
for similar protection as is afforded by habeas corpus. 

A further safety for liberty in England is secured by the de- 
cision of the Courts against the vahdity of general warrants 
issued by a Secretary of State to search for the author or 
printer of a pubhcation f a like rule applies to the issue of a 
general warrant to search for papers on which to found a 
charge of sedition or blasphemy^^ and there are limits, vaguely 
defined, to the search for and seizure and detention of papers 
in case of arrest of persons charged with such crimes.^ The 
strength of feeling in favour of liberty was seen in 1934 when 
the Incitement to Disaffection Act was drastically modified 
in its passage through the House of Commons in order to 
minimize risk of interference with private rights. 

§ 4. The Right to Freedom oe Discussioisr 

The right to freedom of speech or writing is barely recog- 
nized in English law, and despite many legislative changes 
the restrictions on expression of views are not negligible. The 
freedom, such as it is, merely means that a man may say or 
write whatever he pleases subject to the operation of the 
law of the land which penahzes slander and hbel, sedition, 
blasphemy, and indecency. Virtually this places the control 
of the standard in the hands of juries, with advantages 
no doubt, but also subjecting the writer to the risk of the 
prejudices of the average man or woman who may resent 
advanced ideas. 

Slander or hbel of an individual is committed if one is held 
up .to contempt, ridicule or hatred, or is exposed to injury 
in business, trade, or profession. But slander is normally not 
criminal, allowing only of civil action ; exceptions are verbal 
abuse of members of either House of Parfiament, of either 
House, and of High Court judges. Libel is both criminal and 
tortious; there is the distinction that truth is a complete 

^ For protection of officers see 8 Ed. VII, c. 65, s. 59. 

^ Leach V. Money (1765), 19 St. Tr. 1001. 

® Wilkes V. Wood (1763), 19 St. Tr. 1153; Entick v. Carrington (1765), 
ibid. 1030. See p. 305, n. 5, post. 

^ Elias V. Pasmore, [1934=] 2 K.B. 164. The case raises more points than 
it solves. 
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answer to a civil action; but a criminal charge requires for 
answer truth and proof that it was for the public interest that 
it should be published; moreover publication to the person 
libelled suffices in a criminal charge.^ In recent cases of civil 
proceedings publication of libellous matters merely in course 
of business to clerks has not been held to constitute techni- 
cally publication. 2 

There are, however, certain exceptions to the rules as to 
libel. Statements in Parliaments, however untrue and 
unfair, are not open to impeachment.^ Reports and other 
matter published by order of either House of Parliament are 
absolutely privileged by Statute.^ Judicial proceedings are 
in like case ; counsel cannot be sued for defamation, even if 
actuated by personal malice, though he can in a proper case 
be committed for contempt of court. ^ Witnesses and parties 
are in like case. Moreover, fair and accurate reports of judi- 
cial proceedings, made contemporaneously, are privileged, 
subject to the rule of the Judicial Proceedings (Regulation of 
Reports) Act, 1926, that indecent medical details shall not be 
published, and that in divorce proceedings there shall be 
published only the names of the parties, a summary of the 
charges, the legal argument, and the summing-up. It has 
been decided that the proceedings at a court-martial are 
privileged,® and this may be true also of communications 
between governmental officers of a military'^ or civil charac- 
ter,® but this issue may perhaps be reopened. 

Other publications are given a less wide privilege, which is 
destroyed by proof of actual mahce. Such are communications 
made under a moral or legal duty or between persons with 
a common interest,® or in self-defence.^® Fair and accurate 

^ R. v; Adams (1889), 22 Q.B.D. 66. 

^ Osborn v. Boulter Son, [1930] 2 K.B. 226. 

^ R. V. Greevey (1813), 1 M. & S. 273; R. v. Lord Abingdon (1794), 1 Esp. 
^ 226. 

3 & 4 Viet. c. 9. Cf. Mang&naY, Wright, [1909] 2 K.B. 958; Mangena v. 
Lloyd (1908), 99 L.T. 824. 

® Munster v. Lamb (1883), 11 Q.B.D. 588; Pater, Ex parte (1864), 5 B. & 
S. 299. ® Dawkins v. Lo7-d Rokeby (1875), L.R. 7 H.L. 744. 

^ Ibid. ■ ® Isaacs Sons v. Cook, [1925] 2 K.B. 391. 

“ Stuarts. Bell, [1891] 1 Q.B. 530; Watt v. Longsdon, [1930] 1 K.B. 130; 
Chapman v. Ellesmere, [1932] 2 K.B. 431. 

Koenig v. Ritchie (1862), 3 F. & F. 413. 
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reports of Parliamentary proceedings, of public meetings, 
of town council and other meetings of like character,^ sum- 
maries of Parliamentary publications, enjoy qualified privi- 
lege. Solicitors and their clients enjoy a very wide immunity 
in respect of communications in contemplation or during 
the course of legal proceedings.^ Distinct from privilege is the 
defence of fair comment on matters of pubhc interest ; it is 
fatal to such a defence if the facts which form the basis of the 
criticism are misstated, and the criticism must be fair, and not 
degenerate into personal abuse.^ 

Of even greater importance is the law regarding sedition, 
including seditious libel. The control of the Press commenced 
on the invention of printing ; it was recognized as part of the 
prerogative, and under the Tudor and early Stuart regime a 
censorship was exercised under orders of the Privy Council, 
enforced by the Star Chamber. This form of regulation was 
removed by the action of the Long Parhament in abohshing 
the judicial powers of the Council, but it imposed restrictions, 
though this period saw the development of a literature of 
polemical tracts. From 1662 to 1693 with a break in 1679- 
85, Hcensing was enforced by legislation. The Common Law 
as interpreted by Scroggs C. J. in 1680^ was held to forbid any 
discussion of the Government, whether in praise or censure, 
and, though this extreme doctrine did not prevail, the Press 
was subject to control, in part by the imposition of increas- 
ingly heavy stamp duties, in part by the interpretation of the 
province of judge and jury. The judicial view arrogated to 
the Court the sole right to decide the criminality of a libel, 
leaving to the jury only the duty of deciding the fact of publi- 
cation and the correctness of the interpretation placed by the 
prosecution on the terms attacked. Further, it was ruled in 
Almonds Case^ that publication of a libel involved guilt on the 
master of the servant actually responsible for the issue. But 
juries were sometimes induced to return a verdict of 'guilty 
of printing and publishing only’, as in the case of Woodfall,® 

^ 51 & 52 Viet. c. 64, s. 4. Comments on proceedings are not privileged: 
Standen v. South Essex Becorders (1934), 50 T.L.R. 365. 

2 More V, Weaver, [1928] 2 K.B. 520; Mmier v. Priest, [1930] A.C. 558. 

® Burton v. Board, [1929] 1 K.B. 301. 

^ Cases of Harris and Carr, 7 St. Tr. 929, 1127. 

® (1770), 20 St. Tr. 803. « (1770), 20 St. Tr. 895. 
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the publisher of Junius’s Letter to the King in the Morning' ^ 
Advertiser, 19 December 17603 or even of 'not guilty’ as in 
that of Miller^ and the other printers. Erskine’s famous 
defence of liberty of criticism^ in the cases of the Dean of St. 
Asaph in 1783, and of Stockdale^ in 1789 for his criticism of 
Parliament’s treatment of Warren Hastings was followed by 
Fox’s Libel Act, 1792,^ which allowed the jury to return a 
general verdict of guilty or not guilty. Earlier the Courts had 
condemned general warrants for the search for alleged hbel- 
lous documents.^ But the period of repression during the 
Napoleonic Wars resulted in 1819 in the Blasphemous and 
Seditious Libels Act, which permits the Court on conviction 
of any person on account of such a Hbel to order the seizure 
of any copies of the libel in his possession or that of any 
named person ; it permitted banishment for a second offence, 
but this provision was repealed in 1830. Moreover, the 
advertisement duty was reduced in 1833 and dropped in 
1853 ; that on newspapers feU to Id. in 1836 and was given up 
in 1855, while the duty on paper was removed in 1861. Lord 
Campbell’s Act, 1843, made truth and pubhc interest, as 
above noted, a defence to a criminal charge, and enabled a 
publisher to escape liabihty by showing that a servant had 
published without his authority or knowledge, and that his 
ignorance was not culpable. Provision is made by an Act of 
1881 for the summary trial of journahsts charged with minor 
cases of criminal libel and allows fines up to £50. 

Further concessions have been made to newspapers. Thus 
the Law of Libel Amendment Act, 1888, provides for the right 
of the defendant in a civil action to plead in mitigation of 
damages the receipt by the plaintiff of moneys from other 
sources. Moreover, it is possible to plead apology, to allege 
that there has been no neghgence or mahce, and to pay money 
as amends into Court. Security that the plaintiff may have 
the means of ascertaining by whom he has been Libelled is 
provided as far as possible by the requirement that printed 
works intended for distribution shall bear the name and 

^ (1770), 20 St. Tr. 870. ^ C£. Stephen, H.O.L. ii. 333 ££. 

® 22 St. Tr. 237. ^ 32 Geo. Ill, c. 62. 

® Leach v. Money (1765), 19 St. Tr. 1001. In Entich v. Carrington, ibid. 
1030, the warrant was to seize libels by a named author, but this also was 
ruled illegal. 

3043 B r 
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address of the printer/ and that the names of newspaper pro- 
prietors must be registered.^ 

Whether in words or in written form sedition has a very 
wide ambit. It covers any attempt to bring into hatred and 
contempt the Crown, the Houses of Parhament, the Constitu- 
tion, to raise discontent among the people or promote hos- 
tihty between the various classes of the people.^ Nothing but 
moderation on the part of the Government and public feeling 
in favour of liberty prevents charges of sedition being freely 
used to check the expression of views hostile to the Govern- 
ment. The law in practice is exerted chiefly against efforts 
of Communists to instigate actual revolt. It may be added 
that it is an offence under the Incitement to Mutiny Act, 
1797, to attempt to incite troops to mutiny; that it is a 
crime to endeavour to seduce any member of His Majesty’s 
forces from his duty or allegiance f and it is illegal to seek 
to cause disaffection among the members of the police force, 
under the Police Act, 1919. There is adequate power there- 
fore under the Common and Statute Law, apart from the 
Emergency Powers Act, 1920, for the control of opinion; 
under that Act the Government could at once on declaration 
of a state of emergency establish an effective control of the 
Press, and use the broadcasting system for the dissemination 
solely of its own views on questions agitating the public 
mind. 

In the case of blasphemy also the extent of the offence in 
law is so wide that expression of views could be drastically 
limited. It is still in theory true that the denial of the truth of 
Christianity or the authority of the Scriptures by a person 
educated in Christianity in England is a criminal offence.^ In 

^ 44 & 45 Viet. c. 60, s. 9. =* 32 & 33 Viet. c. 24. 

^ 60 Geo. Ill and 1 Geo. IV, c. 8, s. 1; Stephen, Digest of Grim. Law, 
Art. 93 ; R. v.Rwmj (1886), 16 CoxC.C. 355 ; E. v. Aldred (1909), 22 Cox C.C. 1. 

^ See the Incitement to Disaffection Act, 1934, which permits in certain 
cases the issue of search warrants for literature intended to incite members 
of the armed forces to disaffection. As safe^ards for liberty there were 
inserted in the Act the requirements (1) that warrants should be issued by 
High Court judges in England, Sheriffs in Scotland, and (2) that in England 
the Director of Public Prosecutions must sanction prosecutions ; in Scotland 
prosecutions are, under the common law, official, and are conducted by the 
Public Prosecutor, i.e. by or on behalf of the Lord Advocate. 

® 9 & 10 Win. Ill, c. 35; 53 Geo. Ill, c. 160; cf. Stephen, Digest^ Art. ISJ. 
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any case it appears that any person is guilty of publish- 
ing a blasphemous libel who publishes matters relating to 
God, Jesus Christ, or the Bible or Book of Common Prayer, 
intended to wound the feelings of mankind, or to excite 
contempt and hatred against the Church, or to promote 
immorahtyJ But it is legaP soberly to discuss and even 
to negative the truth of Christianity and its doctrines. In- 
decency covers the writing, making, and publication of books, 
pictures, &c., if the writing, picture, or other matter has a 
tendency to corrupt the minds of such persons as are open to 
immoral influences ; it is immaterial that the motives of those 
concerned are pure. It is a crime to exhibit for sale or other- 
wise indecent prints, books, &c., and the circumstances of the 
exhibition may affect its character.^ It is a misdemeanour to 
send by post indecent matter,^ and the Postmaster- General 
may stop the transit of such matter.^ The exhibition of 
indecent advertisements is likewise criminal.® Special powers 
are given to a Court of petty sessions, if satisfied on complaint 
that obscene matter is being kept in any place for sale, to 
grant a search warrant for the seizure of the papers ; a sum- 
mons can then be issued to the occupier to show cause why 
the articles should not be destroyed.^ 

Protection to the public against the breach of public order 
or morals in theatres is to a limited extent provided, formerly 
by the prerogative, and now by the Theatres Act, 1843. The 
jurisdiction of the Lord Chamberlain extends to forbid the 
performance of unlicensed stage plays at any theatre in 
Great Britain; he can also at discretion forbid any public 
performance of a play if he deems performance contrary to 
decorum, good manners, and public peace. AH old plays if 
altered and new plays must be submitted to be read by his 
examiner, who can secure such changes as are needed. The 
Lord Chamberlain is also the licensing authority in the cities 

^ Cf. Stephen, Arts. 179-83. See also Att. Gm.v, Bradlaugh (1884), 14 
Q.B.D. 667, 719, jper Lindley L.J. 

“ Cf. B. V. Ramsay and Foote (1883), 48 L.T. 733; Bowman v. Secular 
Society t [1917] A.C. 406. 

® R. V. Eichlin (1868), L.R. 3 Q.B. 360, 371. Cf. R. v. Bradlaugh and 
Besant (1878), 3 Q.B. D. 569. 

^ 47 & 48 Viet. c. 76 ; 8 Ed. VII, c. 48. 

® 33 & 34 Viet. c. 79 ; 8 Ed. VII, c. 48. 

® 52 & 53 Viet. c. 18. 


^ 20&21 Viet. c. 83, s. 1. 
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of London and Westminster, in Finsbury, Marylebone, Tower 
Hamlets, and in places such as Windsor where the King has 
a royal residence. The authority in the counties is the County 
Council, and the Universities of Oxford and Cambridge can 
veto the performance of plays in their area of jurisdiction. 

§ 5. The Right of Public Meeting 

No specific right of public meeting is recognized in English 
law. So far as it exists it merely follows as a deduction from 
the rule that any person may meet and talk with others so 
long as he does not invade the property of others, or create an 
obstruction on the public highway, which is intended prim- 
arily for a means of transit,^ or ignore such rules as may exist 
limi ting public meetings in public parks. ^ Moreover, the 
purpose of the meeting and the mode of conducting it must 
be legal ; the pubhc must be protected from nuisance, and 
breach of the peace and tumult. A riot^ is constituted if 
three or more persons assemble with a common purpose 
(however lawful) with the intention to aid one another 
against any opponents to their execution of their end, and 
in executing their end display force or violence so as to alarm 
at least one person of reasonable firmness ; a rout^ arises 
when persons so assembled make a motion to execute their 
purposes. Damage by rioters gives rise to the right of 
redress from the pohce fund of the appropriate authority.^ 
The dispersion of rioters is thus of great importance. The 
Riot Act® therefore authorizes a special procedure to secure 
this result. If twelve or more persons riotously assembled 
are commanded by a magistrate, sheriff, mayor, or justice 
by a proclamation under the Act to disperse, and they 
remain together for an hour thereafter, they are guilty of 
felony, and may be forcibly dispersed even if in doing so 

^ E. V. Graham (1888), 16 Cox C.C. 420; Lewis, Ex parte (1888), 21 Q.B. B. 
191. 

® See, e.g., 35 & 36 Viet. c. 15 as to parks and gardens ; powers to regulate 
are given to borough and county councils by the Municipal Corporations 
Act, 1882, and the Local Government Act, 1888. 

® Field V. Receiver of Metropolitan Police, [1907] 2 K B. 853. 

Hawkins, Pleas of the Crown, c. 65, s. 8. 

® 49 & 50 Viet. c. 38; Ford v. Receiver, c&c., [1921] 2 K.B. 344; Pitchers v. 
Surrey County Council, [1923] 2 K.B. 416. 

® 1 Geo. I, st. 1, c. 6. 



§ 5 THE RIGHT OF PUBLIC MEETING 309 

death or injury be inflicted. Armed opposition to the reading 
of the proclamation is felony. The military may be used for 
the dispersion of rioters,^ for they,^ magistrates/ police/ and 
other subjects on the demand of the police/ are bound to 
keep order. 

Severe penalties are imposed on persons administering 
oaths binding persons to sedition and mutiny/ and on mili- 
tary drilling'^ without authority from the King, lord lieu- 
tenants, or two county or borough justices ; under the PubHc 
Meeting Act, 1908, a fine of £5 or one month’s imprisonment 
may be imposed for disorderly conduct at a pubhc meeting ; 
if the meeting is a pohtical election, an infraction is a corrupt 
practice under the Corrupt Practices Act, 1883. There are 
still on the Statute book Acts forbidding tumultuous peti- 
tioning, and the convention of over fifty persons for political 
purposes within a mile of Westminster Hall when Parliament 
or the Courts of Law are sitting.® Moreover, if any meeting 
becomes disorderly, the police may legitimately order it 
to disperse simply on the ground that it constitutes a public 
nuisance ; if their order is disobeyed, they can enforce 
obedience.® In order to prevent riotous assemblies and tumul- 
tuous petitions, any person may be required by a magistrate 
to give securities for good behaviour, and if he fails to do so 
may be committed to prison 

Difficulty also arises where the end of those assembling 
and their methods are alike legal in themselves, but mahcious 
persons gather to oppose them. It has been held that magis- 
trates cannot legally forbid the holding of a meeting of the 
Salvation Army at Weston-super-Mare simply because a 
Skeleton Army threatens opposition and disorder.^^ But it is 

^ The Kling insisted on their acting in 1780 in the Gordon Riots after 
enormous damage had been caused during their iuaction in the absence of 
magistrates to give orders. 

^ Miller V. Knox (1838), 4 Bing. (N.C.) 574. 

^ R. V. Pinney (1832), 3 B. & Ad. 947. ^ Miller v. Knox, u.s. 

® R. V. Brown (1841), C. & Mar. 314. 

« 37 Geo. Ill, c. 123. 

^ 60 Geo. Ill, and 1 Geo. TV, c. 1, s. 1. 

® 57 Geo. Ill, c. 19, and 13 Car. II, st. 1, c. 6, 

® Cf. O'Kelly v. Harvey (1883), 15 Cox C.C. 435. 

34 Ed. HI, c. 1. So in 1933 T. Mann was committed in connexion 
with the march of ‘himger marchers’ on London and Parliament. 

Beatty v. Qillhanks (1882), 9 Q.B. D. 308. 
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illegal to carry on Protestant propaganda in Liverpool with 
insulting criticism of Roman Catholic tenets and practices 
with the result of exciting grave disorder, and a magistrate 
may justly^ bind over the propagandist to keep the peace. 
Nor is it illegal for a constable to take away an emblem from 
a person acting peacefully if only thus in his view can he 
prevent rioting, ^ and, though attacks on a meeting be unlaw- 
ful, yet the meeting may lawfully be ordered to disperse if 
this is the only way to secure peace, although, of course, it is 
proper and desirable that the attackers should be arrested 
and the meeting left free to proceed.^ But the fact remains 
that the law so accentuates the necessity for preservation of 
peace that liberty of meeting is liable to grave interference. 
Moreover, it is plain that it is impossible for a member of a 
meeting which is being dispersed by the pohce to resist them 
without running the risk of committing an offence.^ Purther, 
any assembly is unlawful if three or more persons (1) assemble 
to commit, or when assembled do commit, a breach of the 
peace, or (2) assemble with intent to commit a crime by open 
force, or (3) assemble for any common purpose, even if lawful, 
in such a manner as to give courageous people in the vicinity 
reason to fear a breach of the peace.^ 

§ 6. The Right oe Association 

The earher system of careful governmental control of the 
relations of workers and masters, which developed at the end 
of the eighteenth century into the laws against combinations 
in the form of trade unions, was modified in 1824-5,® but pro- 
vision was made to penalize acts of force in securing the ends 
of such combinations. Moreover, in 1851,^ it was ruled that 
a combination of workers to enforce wage claims by persuad- 
ing workers to leave the employer’s service was criminal ; and 
this provision appears in the Offences against the Person Act, 
1861. But in 1871® Gladstone’s Government enacted the 

^ Wise V. Dunning, [1902] 1 K.B. 167. 

^ Humphries w. Connor (1864), 17 Ir. C.L.R. 1. 

^ B. V. Justices of Londonderry (1891), 28 L.R. Ir. 440, 450, ^ler O’Brien J. 

^ B. V. Ernest Jones, 6 St. Tr. (N.S.) 783, 811, 812, per Wilde C.J. 

® Cf. Dicey, Law of the Constitution, p. 501 ; B. v. Birt, (1831) 5 C. tfe P. 154. 

® 5 Geo. rV, c. 95, replaced by 6 Geo. IV, c. 129. 

B. V. Bowlands, 5 Cox C.C. 462; B, v, Duffield, ibid. 431- 
' « 34 & 35 Viet. c. 31. 
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Trade Union Act, which provided that the purposes of a trade 
union should not be deemed criminal because they were in 
restraint of trade, and authorized registered unions to vest 
their property in trustees and made liable to criminal pro- 
ceedings persons embezzhng their funds. But at the same 
time it forbade legal proceedings to enforce agreements 
entered into for the direct purpose of carrying out any of the 
objects of the union. This Act was reinforced by the Con- 
spiracy and Protection of Property Act, 1875,^ which cancels 
the old legislation making breaches of contract criminal 
(retaining a few necessary exceptions), and provides that an 
agreement to do any act shall not be an indictable conspiracy 
if such act committed by one person would not be a crime, 
unless such combination is expressly made criminal by 
Statute. Further, peaceful picketing was authorized. 

It was, however, held in 1893^ that an action for damages 
lay against those who induced tradesmen to break contracts,® 
or even not to enter into contracts.^ A subsequent decision^ 
suggested that a combination to induce third parties not to 
deal with, or work for, any person might be a cause of action 
if it caused loss to such person, though no breach of contract 
was involved. It was also decided in the Taff Vale Case^ 
that a trade union could be sued in tort for acts of its officers 
on its behalf, though it was not incorporated and so not a 
person in the eyes of the law. Further the Courts adopted 
a restrictive interpretation of the right of picketing.’ 

The resentment caused by these decisions aided the Liberal 
victory of 1906, and ehcited the Trade Disputes Act, 1906. 
It amended the definition of peaceful picketing, and rendered 
it invahd to bring an action against a trade union for the 

^ 38 & 39 Viet. c. 86. 

^ Temperton v. Itussell, [1893] 1 Q.B. 715. 

® This doctrine had been laid down earlier but in rather exceptional 
circumstances; Lumley v. Gye (1853), 2 E. & B. 224; Bowen v. Hall (1881), 
6 Q.B. D. 333. 

^ Contrast Mogul Steamship Go. v. McGregor, [1892] A.C. 25, where it was 
held to be legitimate for shipping companies to enforce a rebate system 
against rivals by means similar to those of trade unions. 

^ Quinn v. Leathern, [1901] A.C. 495. The relation of this case to the 
Mogul Steamship Go's Case and to Allen v. Flood, [1898] A.C. 1 is con- 
sidered in Sorrell v. Smith, [1925] A.C. 700, but need not here be discussed. 

® [1901] A.C. 426. 

^ Lyons v. Wilkins, [1899] 1 Ch. 255; Gharnoch v. Court, [1899] 2 Ch. 35. 
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tortious acts of officials or members,^ even if not connected 
with a trade dispute. It provides that an action will not lie 
for any act done, in contemplation or furtherance of a trade 
dispute, by a combination of persons which would not be 
actionable if done without such combination, or for any act 
which merely induces a breach of contract of employment or 
interferes with trade, business or employment, or the right of 
some other person to dispose of his capital. The privileged 
position created by the Act is obvious, though it was rendered 
less objectionable by the rule that a member of a union may 
obtain an injunction forbidding the use of the funds of the 
Union for unauthorized ends, e.g. pohtical activity,^ and 
his expulsion for refusal to subscribe to such funds. This 
decision was modified by legislation in 1913^ to allow trade 
unions to establish separate political funds on condition that 
no persons who expressly intimated unwillingness to contri- 
bute should be penalized for their refusal. A ballot must be 
held before a fund is instituted. 

In 1926 the occurrence of a general strike which inflicted 
much hardship on the people led to the passing of the Trade 
Disputes and Trade Unions Act, 1927. The Act declares 
illegal any strike which has any object other than or in 
addition to the furtherance of a trade dispute within the 
trade or industry in which the strikers are engaged, and is 
a strike designed or calculated to coerce the Government 
either directly or by inflicting hardship on the community. 
Workmen are deemed to be withiu the same trade or industry 
if their wages or their conditions of employment are deter- 
mined by the same Joint Industrial Council, Conciliation 
Board or similar body. Lock-outs are equally illegal in 
analogous circumstances, and it is an offence to take part 
in any such strike or lock-out. The provisions of the Act of 
1906 are not applicable, and no person refusing to take part 
in illegal action can be expelled from a union or penalized. 
Moreover, the Attorney- General may apply for an injunction 
to restrain the use of Union funds in support of such a strike. 
The political levy is confined to those who deliberately 

^ VacJierv. London Society t [1913] A.C. 107. 

^ Amalgamated Societyv. Osborne, [1910] A.C. 87. 

' 2 & 3 Geo. V, c. 30. 
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contract in, and returns of political funds of unions are 
required. 

Civil servants may not belong to unions whose chief aim 
is improvement of conditions of pay or employment, unless 
the union is confined to servants of the Crown and is uncon- 
nected with other organizations, thus precluding the control 
of the government services by outside influences. Further, 
no local or other governmental authority can differentiate 
against employees on the score of membership or non- 
membership of a trade union.^ It may be added that a local 
authority ought not, during a general strike, to make such 
a bargain with strike-makers as would make them parties 
to the effort of the strikers to overthrow the Government. ^ 
It is clear, of course, that, carried to extremes, such strike 
proceedings are constructive treason. 

It has been held that it is legal for a trade association to 
penahze by putting on a stop list a member of the association 
for a violation of a price agreement, and that money paid 
to avert such treatment cannot be recovered as paid under 
duress,^ but the Court of Criminal Appeal holds the exaction 
of money in this way criminal,^ and it is not bound by the 
ruhng of the Court of Appeal. 

§ 7. The Security of the Subject and Martial Law 

The preservation of peace is largely entrusted to local 
authorities, such as sheriffs, mayors of boroughs, and magis- 
trates, but it is, of course, also an obhgation of the central 
government, which has final responsibility and supreme 
power over the defence forces. The responsibility of the 
local officers is a heavy one ; as in the Bristol riots case,^ the 
mayor has the duty of using force, employing the military 
powers available, but, on the other hand, if he uses undue 
force he may be indicted for manslaughter or murder. On 
civil requisition the military or other defence forces must 
render aid, but it is, of course, a delusion, which cost both 

^ Att. Gen. v. Birkenhead Corpn. (1929), 93 J.P. 33. 

^ Scammell and Nephew Ltd. v. Hurley, [1929] 1 K.B. 419. 

^ Hardie and Lane y. Chilton (No. 2), [1928] 2 K.B. 306, 

^ B. V. Benyer, [1926] 2 K.B. 258. 

^ E. V. Pinney (1832), 3 St. Tr. (N.S.) 11. 
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lives and loss of property during the Gordon Eiots in 1780, 
that they cannot act without the order of a magistrate. The 
limits and character of armed aid are defined in the report of 
the commission on the Featherstone Riots stress is laid on 
the necessity of proper warning of the intention to fire and 
proper control of the firing. The mihtary officer in command 
may if necessary act as to firing on his own discretion against 
the advice of a civil magistrate, but he must be prepared to 
justify his action; he may again have, in the absence or on 
the refusal of a magistrate to act, to take initiative in securing 
order. 

The Crown, in addition to Common Law powers of unde- 
fined extent, has been accorded special statutory authority 
to meet disorder by exercise of legislative power. On His 
Majesty being satisfied that interference is threatened on an 
extensive scale with the supply of food, fuel, light or other 
necessaries of life or means of locomotion, he may proclaim 
a state of emergency; such a proclamation may remain in 
operation for not more than a month, but a fresh proclama- 
tion may be issued. Parliament must be informed immedi- 
ately, and if the Houses are adjourned or prorogued they must 
be summoned to meet within five days. While such a pro- 
clamation is in force, the King in Council may make regula- 
tions for securing the essentials of life to the community and 
may impose on a Secretary of State or other servants of 
the Crown such powers as may be deemed necessary for the 
preservation of peace, securing the necessaries of life for the 
public, and the general safety. All regulations thus made 
must be laid before Parliament, and fall if not confirmed by 
a resolution passed by both Houses. Offenders against the 
regulations maybe pimished by summary jurisdictions up to 
a fine of £100 or imprisonment up to three months with hard 
labour or both. The regulations may not impose any form 
of compulsory military service or industrial conscription, any 
alteration of the rules of criminal procedure, or punishment 
for the peaceable persuasion of persons to join in a strike,^ 
or taking part therein. 

^ Pari Pap., C. 7234. 

^ 10 & 11 Geo. V, c. 55. Far wider powers had in war time been exercised 
under the Defence of the Realm Acts, and on their expiration (31 Aug. 1921) 
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Apart, however, from this rather narrowly circumscribed 
power the Common Law power of the Crown to repress dis- 
order and preserve peace remains, for the Act cannot reason- 
ably be interpreted to supersede the Common Law. It is 
needless to consider whether the power varies in character 
from the power which is correlative to the normal obliga- 
tion of every citizen to preserve peace the position of the 
Crown is such that the right is clearly a pre-eminent one, 
and thus falls under the head of prerogative. How far it 
extends is beyond chance of precise definition, and its dis- 
cussion is inseparably bound up with the issue of martial law. 

Martial law is a term of very wide effect ; it is historically 
the law administered in the Court of the Constable and 
Marshal, which included the administration of the regula- 
tions enacted by the Crown to govern its forces in war ; it 
covers the mihtary law under the Mutiny Act and the Army 
Act which superseded it. It also is used for the rules enforced 
in enemy territory under British occupation, the sense in 
which it is defined by the Duke of Wellington^ as being no 
law, and presumably covers the regime set up in an occupied 
district of ex-enemy territory. These cases are regulated by 
international law, and the rules laid down by the Crown by 
the prerogative, which is not restricted in regard to relations 
between the Crown and foreigners in foreign territory. 

In the case of England the Tudors undoubtedly claimed 
the right to employ martial law, as then used to control 
their armed forces, against offenders not in arms, and the 
Stuarts employed it against disorderly persons as well as 
against offenders in their armies. The Petition of Right, 
1628, negatived the legality of such action in peace in un- 
doubted terms, leaving it arguable whether it contemplated 
such law as vahd in case of war.^ For England the issue is 
without authority, for no proclamation or authorization to 
use martial law has been resorted to since the Stuarts, even 

this Act supplied the requisite substitute. A proclamation of a state of 
emergency was issued on 28 March 1924, but revoked 1 April. London 
Gazette, 1 April 1924. The Act was also widely used in the General Strike of 
1926. 

^ Miller v. Knox (1838), 4 Bing. (N.C.) 574; B. v. Brown (1841), C, & 
Mar. 314. ^ L>eh., 3rd Ser. cxv. 880-1. 

® Contrast the charge of Blackburn J. in R. v. Eyre (1868), Finlason 74. 
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in the insurrections of 1715 and 1745, and all such powers as 
were necessary in 1914-18 were exercised under the Defence 
of the Realm Acts. 

There are, however, cases of the proclamation of martial 
law in Ireland both in the rising of 1798 and in the insurrec- 
tion against the British Government in 1916 and in 1920-1, 
and after the treaty of 1921 the provisional government of 
the Irish Free State had to resort to martial law against the 
opponents of the treaty. Even more famous is the use of 
martial law in the colonies,^ Beside its abuse in British 
Guiana in 1823-4, there is recorded its extensive employ- 
ment in Ceylon in 1848 under the incompetent regime of 
Lord Torrington; in Canada in 1837-8; in South Africa in 
1835-6, in 1846-7, and in 1850-3; and in Jamaica in 1865, 
under the stiU more incompetent control of Governor Eyre, 
who had to be recalled in consequence of the pubhc indigna- 
tion excited by his misconduct.^ Further, in the South African 
War of 1899-1902 it was put in operation in the Cape and 
Natal and later extended to the conquered Boer repubhcs, 
and it was resorted to in Natal in 1906-8, and later in the 
Union of South Africa. There have been other cases, both 
older, and in recent times, in India. The circumstances, 
however, vary considerably; in the case of Ireland, for in- 
stance, though martial law was at first resorted to without 
legislation, it was later sanctioned by an Act of 1799 and 
actions done indemnified by an Act of 1801.^ In the difficul- 
ties of 1920-1 the Restoration of Order in Ireland Act, 1920, 
was held^ to authorize very drastic measures, but also to 
restrict the operations of the military to those provided under 
the Act, as constituting a statutory regulation of the pre- 
rogative. But in other cases^ a much wider view was taken, 
perhaps more correctly. In the later struggle it was held that 
there were no statutory limitations.® In Ceylon there was 

^ Clode, Military Forces oj the Crown, ii. 481-511. 

® The attempts to excuse Eyre have been disposed of by Lord Olivier in 
his study (1933). 

® 39 Geo. Ill, c. 11 ; 41 Geo. Ill, c. 104 (British), The former Act was fol- 
lowed in the British Act 43 Geo. Ill, c. 17. Cf . 3 & 4 Will. TV, c. 4, 

* Egan v. Macready, [1921] 1 1.R. 265, per O’Connor M.R. 

® R, V. Allen, [1921] 2 I.R. 241 (K.B.D.), and see note 5, p. 317 post. 

® R. (Childers) v. Adjutant-General of the Prcroisional Forces, [1923] 1 I.R. 14. 
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no legislative authority to allow of the declaration of martial 
law, while it was fuUy provided for in Jamaica. In all cases 
the practice of passing Indemnity Acts ex post facto has 
deprived the Courts of the opportunity of declaring fully 
the principles apphcable, and thus has left the legal issues 
largely unsolved. It is thus possible to argue that the Com- 
mon Law right to put down rebellion extends either to all 
acts which may have fairly been regarded as necessary in the 
emergency,^ or to those acts only which can be justified on 
the ground of immediate necessity,^ or even that a military 
officer who suppresses a revolt cannot be subjected to control 
by the Courts even after the immediate emergency has 
passed.^ 

The only results that are certainly to be derived from the 
cases are: 

(1) Civil courts ought not to interfere with the actions of 
mihtary forces engaged in suppressing rebellion ; that a state 
of war exists precluding the intervention of the Courts is not 
disproved by the fact that the Courts are permitted in whole 
or part to function during a period when martial law is pro- 
claimed by the executive government (2) it is, however, 
for the Civil Court to decide whether or not war is raging;^ 
(3) if it holds that it can properly intervene, it is at liberty to 
do so and to interfere on habeas corpus proceedings;® (4) 
on the conclusion of the operation of martial law, the Court 
is bound to entertain criminal and civil proceedings against 
those who executed martial law and to determine the validity 
of the acts impugned.'^ (5) But the acts questioned can 
effectively be safeguarded from question by Acts of Indem- 
nity, though the Court will decide if the terms of the Acts are 
wide enough to safeguard the matters at issue.® While a 
tort committed in a period of martial law can be legalized in 

^ Sir F. Pollock, L.Q.R. xviii. 155 f£. 

^ Dicey, Law of th& Constitution, pp. 546 U. 

3 Sir H. Erie Richards, L.Q.B. xviii. 133 

^ D. F. Marais, Ex^arte, [1902] A.C. 109. Cf. Elphinstone v. Bedreechund 
(1830), 1 Knapp 316. 

® E, V. Allen, [1921] 2 1.R. 241 ; B. {Garde) v. Strickland, [1921] 2 I.R. 317 ; 
R. {Ronayne) v. Strickland, ibid. 333. 

® Wolfe Tone’s Case (1798), 27 St. Tr. 614. 

7 Wright v. Fitzgerald (1799), 27 St. Tr. 659; Higgins v, Willis, [1921] 
2 I.R. 386. ® Wright v. Fitzgerald, u.s. 
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English, law by a local Act of Indemnity so as to prevent 
action in England/ this does not apply to criminal pro- 
ceedings/ e.g. under the rule of the Offences against the 
Person Act, 1861, that muxder overseas by a British subject 
can be punished in England, or the Acts imposing criminal 
liability on Governors of Colonies and others who commit 
crimes when performing official functions. 

It is clear also that the declaration of martial law makes 
no real difference to the situation, save that it serves to warn 
the people of the locality where martial law is proclaimed of 
the intentions of the Government. Moreover, when a state 
of facts exists which justifies the imposition of martial law, 
the forces of the Crown may be employed in executing it, 
without any formal proclamation.® Eurther, the proceedings 
of courts martial under martial law are not legal proceedings 
at all ; hence it is not possible to issue prohibition to such a 
Court, for it is not a real court at all.^ 

In the repression of insurrection or disorder the military 
in acting under the orders of their superiors are normally 
exempt from punishment, unless indeed the orders to act are 
manifestly illegal, in which case it would be impossible to 
excuse obedience,® There is no conclusive case,® but it may 
be noted that the soldiers who carried out the orders of an 
officer, found to be insane, for the murder of Mr. Sheehy- 
Skeffington during the Irish rising in 1916 were not punished 
for their act.'^ It is not clear if any civil proceedings would 
lie in cases where criminal proceedings would fail. 

§ 8. Act of State 

In a limited number of cases the Crown has paramount 
powers under the prerogative in issues of foreign relations 
which, unhke acts under martial law, are not subject to 
examination in law courts. These constitute Acts of State 

^ Phillips V. Eyre (1870), L.R. 6 Q.B. 1. 

^ B. V. Nelson and Brand (1867), F. Cockbiim’s Rep.; B. v. Eyre (1868), 
L,R. 3 Q.B. 487; 11 & 12 Will. HI, c. 12; 42 Geo III, c. 85. 

^ B, {Bonayne) v. Strickland, [1921] 2 1.R. 333. 

^ Clifford and O'Sullivan, In re, [1921] 2 A.C. 570. 

® Keighly v. Bell (1866), 4 F. & F. at p. 790, per Willes J. 

Willes’s dictum is followed in B, v. Smith (1906), 17 Cape S.C.R. 661. 

^ Pari. Pap,, Cd. 8376. 
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in a technical sense, though the term often means simply 
actions taken by the Government. (1) The first class of such 
cases is that most commonly called by that name, that is, 
an act injuring the person or property of an alien done by 
authority of the Crown or ratified by the Crown, the action 
taking place in foreign territory or on the high seas.^ (2) There 
is a further class of such acts when the action taken is done 
against an ahen enemy on British territory ; thus the war- 
time internment^ of an enemy ahen is not a source of habeas 
corjpus, and of course the killing under royal authority of 
such an ahen is not a ground for criminal or civil proceed- 
ings in Enghsh law, just as the act of an authorized or recog- 
nized enemy ahen is not a criminal act in Enghsh law.^ 
But even in war time a non-enemy ahen, acting hostilely 
in British territory, cannot be made the object of an Act 
of State, unless possibly as a result of his hostile acts the 
Crown has formaUy withdrawn its protection.^ 

(3) A third set of cases arises when the British Govern- 
ment seizes territory as a matter of sovereign authority and 
when, as a consequence, injury is done to the interests of 
British subjects or foreigners. The British or foreign subject 
in such circumstances cannot sue the British Government 
either directly or indirectly for losses thence arising,^ nor does 
suit lie for claims against the Government of the annexed 
territory.® Thus when the Transvaal and Orange River 
Colony were annexed, claims against those governments 
could not be enforced by legal proceedings,'^ though they 
were in fact generously dealt with. Nor could the Govern- 
ment of the Cape of Good Hope be forced to recognize the 
concessions made by the paramount chief Sigcau, after 

^ Buron v. Denman (1867), L.E». 2 Ex. 167 (Naval officer’s aggression on 
possessions of foreign slave owner); contrast Musgrave v. Pulido (1879), 
5 App. Cas. 102; Walker v. Baird, [1892] A.C. 491, where action was taken 
on British territory, and in the second case against British subjects. 

^ R. V. Knockaloe Camp Commandant; Forman, Ex parte (1917), 34 
T.L.R. 4. 

^ Cf. Dohreev. Napier (1836), 2 Bing. (N.C.) 781. 

^ Johnstone v. Pedlar, [1921] 2 A.C. 262. 

® Ex-Rajah ofCoorg v. East India Co. (1860), 29 Beav. 300. 

** West Rand Central Gold Mining Co. v. R., [1905] 2 K.B. 391. 

Vereeniging Municipality Y. Vereeniging Estates Ltd., [1919]T.B.D. 159; 
Randjeslaagte Syndicate v. The Oovern?nent, [1908] T.S. 404; Postmaster- 
General V. Taute, [1905] T.S. 582; Keith, State Succession, ch. iii. 
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the Cape Government had annexed the territory of Pondo- 
land.i 

On the same principle, if the British Government annexes 
an Indian principahty, thus making its subjects British sub- 
jects, they cannot put forward claims against the Govern- 
ment.^ 

Acts of sovereign power in protectorates may possibly be 
justified against British subjects as Acts of St ate, ^ but this 
is not whoUy clear. ^ 

§ 9. The Right of Phoperty 

It is a characteristic feature that English law from early 
times has been peculiarly jealous of the right of property. It 
afforded comparatively soon effective means of redressing 
intrusion whether on goods or on land by the writ of tres- 
pass in its various forms, and it was attacks on the rights of 
property owners that evoked the bitter resistance which ended 
in the execution of Charles I. The King’s efforts to enforce to 
the full his rights under the feudal law, though legally defen- 
sible, resulted in much indignation, and brought about the 
abolition of feudal tenures in chivalry on the Restoration,^ 
compensation being made to the Crown at the expense of 
the taxpayer in general. The same spirit was shown in the 
effective attacks gradually made on the practice of raising 
forced loans, the grant of monopolies, or the imposition of 
customs duties by the prerogative. The reconstruction of the 
East India Company in 1698-1709 was essentially brought 
about by the feeling excited by its trade monopoly^ and its 
encroachments on the property of rival traders. On the other 
hand, the respect for property in the eighteenth century 
interposed a serious barrier to the necessary taking over of 
responsibility for Indian government, and it was perhaps 

^ Cook V. Sprigg, [1899] A.C. 572. 

^ Secretary oj State for India v. Kamachee Boye Saliaba (1859), 3 Moo. 
P.C. 12. 

® SohJiuza II V. Miller and the Swaziland Corporation, [1926] A.O. 518. 

* Cf. Eshughayi (Eleho) v. Nigerian Government, [1931] A.C. 662, which 
probably does not fully cover the point but which suggests that Act of 
State cannot be pleaded as against a British subject in a protectorate save 
as provided for generally (above § 8). ® 12 Car. II, c. 24. 

® East India Co. v. (1684), 10 St. Tr. 371; Ilbert, Government of 

India (1922), pp. 24-32. 
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only the Sepoy Mutiny which gave sufficient strength to the 
critics of the Company’s rule to secure its removal from its 
governmental functions. 

The stress laid on rights of property by Locke formed an 
essential part of the philosophy of the revolutionary period^ 
and no doubt led to the restoration in substantial degree of 
the Charter of Massachusetts and the continued existence of 
the small republics of Connecticut and Rhode Island, despite 
the menace of the institutions of these colonies to the tran- 
quilhty of British control in the course of the eighteenth 
century. The exaggerated severity of the punishment of 
Massachusetts for the Boston Tea Party^ of 1773 reflects the 
bitterness felt at the invasion of unquestioned property 
rights. In the same way the abohtion of slavery was long 
delayed by reason of the necessity of compensation for 
existing rights. Despite the manifest iUegahty of the traffic 
in seats in Parliament the Irish Union was accompanied by 
frank payment for the loss of profits to owners of seats, ^ and 
it was at one time contemplated to act similarly when the 
reform of the British Parhament was under discussion. Even 
more striking is the fact that compensation was duly paid 
for the excess amounts at which officers had purchased their 
commissions in the Army, despite the fact that the payment 
of more than the permitted sum was absolutely illegal.^ No 
serious objection to this step seems to have been felt even in 
Liberal circles. 

In the same way until very recent years the sums allowed 
under various Acts permitting compulsory taking of land 
in the pubfic interest have always been excessive, and even 
now in the main public improvements often involve overpay- 
ments to persons dispossessed in the pubhc interest. It is 
noteworthy that the Courts are always ready to hold that 
legislation must not be interpreted to give the Crown power 
to obtain property without fidl compensation,^ or to allow the 
taking of fees for any service without clear indication by 
Parliament that such a right exists.^ Fortunately Parlia- 

^ Keith, Const. Hist, of First British Fmpire^pip. 366—9. 

® Cornwallis Corresp. iii. 323. ^ May, Const. Hist. iii. 276 f. 

^ Att. Qen. v. De Key ser^s Boyal Hotel, [1920] A.C. 561. 

Att. Oen.v. Wilts United Dairies {1921), Zn:.'L.'R.SS4.. Similarly, power 

to determine conditions of way-leaves for electricity transmission does not 

3042 T t 
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ment intervened by legislation^ to remedy the wrong which 
otherwise would have been created, when the claim was made 
that levies cheerfully paid under war conditions to secure 
substantial advantages should be refunded on the ground 
that they were not properly exacted by the governmental 
controllers who had imposed them. There has, however, been 
of recent years a marked tendency in legislation affecting 
housing to restrict rather drastically compensation for con- 
demned property, and the marketing schemes under the 
Agricultural Marketing Acts override in a striking maimer 
private rights. 

§ 10. The Status of Subjects and Aliens 

Between various classes of British subjects there are now 
few distinctions. The principle of equahty in the eyes of 
the law apphes to the whole of the body of British subjects 
except the Eling. A number of privileges are allowed to 
governmental officers and departments as will later be seen, 
and, as has been noted above, trade unions have been 
accorded extraordinary privileges as regards liability in 
tort. 

Women prior to 1918 enjoyed the municipal franchise 
and were eHgible for certain local offices, but were denied 
all political rights proper. Equal franchise with men was 
accorded by the Representation of the People (Equal Fran- 
chise) Act, 1928, supplementing the limited grant of the vote 
at age 30 by the Representation of the People Act, 1918. 
Other disquahfications were swept away by the Sex Dis- 
quahfication Removal Act, 1919, which opens all offices and 
pubhc functions to women, admits them to juries, to any 
incorporated societies, including the Inns of Court, to the 
Civil Service, subject to regulations limiting entry in certain 
cases, and to the office of sohcitor on conditions analogous 
to those affecting men. The Universities were authorized to 
admit women to degrees, notwithstanding any provision to 
the contrary in their statutes or charters. It has been ruled 


cover pecuniary conditions; West Midland Joint Electricity Authority v. 
Pitt, [1932] 2 K.B. 1. 

^ The War Charges (Validity) Act, 1925 (15 Geo. V, c. 6). 
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that the Act does not avail to entitle a peeress in her own 
right to sit in the House of Lords. ^ 

The status of aliens has steadily been improved since the 
evolution of closer commercial relations in Europe. Magna 
Carta (Art. 41) provided a generous code, giving aliens power 
to enter, dwell and depart, save in war, when they might be 
detained in order to secure the safety of English subjects 
and property in the enemy country. By Common Law they 
could hold neither land nor office; Henry VIII^ forbade 
aliens renting shops or residences; they were subjected to 
higher taxation than subjects and not only were, and are, 
aliens without legal right^ to enter the realm save by per- 
mission, but there formerly existed, and was exercised as late 
as 1575, the right of expulsion by the prerogative.^ The 
practice, however, of admitting aliens freely when suffering 
from pohtical oppression was normal; in 1793, however, 
suspicion of those of the French political refugees who were 
in touch with English democratic movements led to the pass- 
ing of an Alien Act, which authorized surveillance of ahens 
and the removal of any suspected aliens from the country. 
The measure was relaxed on the peace of Amiens, reimposed 
on the return of war, relaxed again in 1814, and finally 
abohshed in 1826. Eestrictions, however, were reimposed in 
1836,® but little used, and a temporary power given in 1848® 
was not put in operation. Economic conditions, however, 
arising from the influence of undesirable aliens led in 1905 to 
the passing of the Alien Immigration Act’ which enables the 
Government to prevent the entrance of ahens who are unable 
to support themselves or their dependants, who are lunatics or 
idiots or suffering from disease and hkely to become a pubhc 
burden, who have been convicted of an extradition offence 
in a foreign country, or against whom an expulsion order has 
been made. Such orders may be made against ahens con- 
victed of crime and recommended by the Court for deporta- 

^ Lady Lhondda^s Oawe, [1922] 2 A.C. 339. 

2 32 Hen. VIII, c. 16. 

® Musgrove v. Chun Teeong Toy, [1891] A.C. 272. 

^ At one time the power of extradition was claimed under the prerogative 
(Chitty, Criminal Law, pp. 14, 16) ; it is now obsolete. 

5 6&7Will. IV, c. 11. 

« ll&12Viet. c. 20. 


" 5 Ed. VII, c. 13. 
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tioiij or who are reported by a magistrate within twelve 
months of their last entry to have been in receipt of parochial 
relief, or to have been living in insanitary conditions, or to 
have been sentenced in a foreign country for an extradition 
offence. Much wider authority was conferred by the Aliens 
Restriction Act, 1914, for the control in war or national 
emergency of the entry of aliens, their deportation,^ the 
restriction of place of residence, their registration,^ the 
supervision of their movements, their arrest, detention, and 
the search of their premises. The Aliens Restriction (Amend- 
ment) Act, 1919, continues in regular use certain powers 
which are exercised by Order in Council ; it repeals the Act of 
1905, but much of its substance is re-enacted by Order in 
Council under the Act of 1919. Aliens are excluded from 
holding pilotage certificates, or acting as master or chief 
officer of a merchant ship, or as skipper or second hand of a 
fishing-boat. An alien’s change of name is subject to control, 
and, while an alien must serve if required on a jury after ten 
years’ residence, he may be challenged on that ground only. 
The right of an alien to a jury de medietate linguae, a relic 
of the old days of the influence of the law merchant, was 
abolished’ by the Naturahzation Act, 1870. While that Act® 
permits aHens to hold land in England, it excludes aliens 
from ownership of a British ship or part thereof, but this does 
not prevent ownership by a company duly registered as 
British despite the fact that all the members of the company 
are ahens.^ An ahen has, of course, no political rights or 
Parliamentary or local franchise, nor is he eligible for public 
office ; but may acquire these by naturalization on fairly easy 
conditions, though at the absolute discretion of the Home 
Secretary. Aliens may, however, on certain terms enlist 

^ See Venicojf, Ex parte, [1920] 3 K.B. 72: the Home Secretary’s action in 
making an order is executive, and he need not hold an inquiry ; Bressler, 
Ex parte (1924), 88 J.P. 89: the wife of an alien deported for failure to 
register cannot claim habeas corpus; Sugarman, Ex parte (1922), 127 L T 
27 ; B. V. Kahelo, [1923] 2 K.B. 793. 

® Including, e.g,, ioformation to be given to hotels: Ahens Order, 1920, 
s. 7 ; Williams v. Jones, [1928] 2 K.B. 227. 

^ Re-enacted in the British Nationality and Status of Aliens Act, 1914, 
s. 17. The power to lease, but only up to twenty-one years, was edven bv 
an Act of 1844. 

^ i?. V. Arnaud (1846), 16 L.J, Q.B. 50. 
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in the armed forces of the Crown but may not attain com- 
missioned rank.^ All aliens not part of invading forces owe 
allegiance, locaP as opposed to natural, to the sovereign; 
even if they are nationals of the invading sovereign, they are 
guilty of treason if they assist the invaders. 

In war time aliens subjects of the Power at war with the 
Crown are enemy ahens. They inay be treated as prisoners of 
war, and their property might be confiscated, in aU likelihood 
without actual illegality, but this would be most improper.^ 
Their right to sue during war is suspended save with royal 
licence,^ but they can be sued, and can appeal in such cases/' 
By a declaration of war by the Crown commercial and 
financial relations and intercourse with aU persons volun- 
tarily residing or carrying on business in an enemy country, 
whatever their nationality, becomes illegal save under royal 
licence,^ andaU contracts made with such persons are at least 
suspended in operation and are dissolved outright if their 
execution would involve intercourse with the enemy during 
war in any way ; otherwise they revive and may be enforced,^ 
provided of course no other arrangement is made, as was the 
case in 1919-20 when treaties of peace concluded the war of 
1914-18.^ During that war an extended meaning® was given 
to its concept 'ahen enemy’ for trading purposes, so that 
it covered enemy nationals and certain persons with hostile 
associations, though not resident on enemy territory. 

^ Army Act, s. 95 ; Air Force Act, s. 95. 

2 De Jager v. Att. Gen. of Natal, [1907] A.C. 326. Cf . R. v. Ahlers, [1915] 
IK.B. 616. 

^ Ferdinand, Fx-Tsar of Bulgaria, In re, [1921] 1 Ch. 107. 

^ Porter V. Freudenhurg, [1915] IK.B. 857. ^ Ibid. 

® Bousmaker, Ex parte (1806), 13 Ves. 71. 

Ertel Bieber c& Co. v. Rio Tinto Go., [1918] A.C. 260. 

® These treaties provided for the liquidation of enemy property rights, 
and included a Mixed Arbitral Tribunal procedure to settle claims; see 
Administrator of German Property v. Knoop, [1933] Ch. 439. 

® 5 & 6 Geo. V, c. 98. 
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